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From “Reefer Madness” to “This Is Your Brain on Drugs,” Americans 
have lived through decades of anti-cannabis propaganda. Legalization is 
poised to turn this information environment on its head, unleashing a 
torrent of corporate-funded, pro-cannabis misinformation that 
regulators cannot prevent or dispel. This appears to be a problem caused 
by the Supreme Court’s creation and expansion over the past fifty years 
of First Amendment protections for corporate and commercial speech. 
Although these doctrines contribute substantially to the problem, this 
Article shows how it originates in lax antitrust policy rather than 
expansive First Amendment jurisprudence. 

If Congress follows current legalization trends and facilitates the 
creation of a consolidated commercial cannabis industry, misinformation 
about marijuana will follow. That industry will have the opportunity, 
incentive, and ability to draw on successful disinformation campaigns 
waged by other big businesses, including the tobacco and food-and-
beverage industries, to corrupt both the public’s understanding of 
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cannabis science and the science itself. Even with the benefit of foresight, 
legal institutions are hamstrung in their response to this problem. The 
First Amendment’s protections of corporate and commercial speech 
foreclose many of the regulatory options. Several options remain, 
including fraud prosecutions, government speech identifying cannabis’s 
health effects, and administrative regulation of labeling and advertising. 
But these responses are incomplete, inadequate, and vulnerable to 
industry capture, constitutional invalidation, and corporate evasion. 

Ultimately, misinformation about marijuana is an unavoidable cost of 
a consolidated cannabis industry. Even abolishing the corporate and 
commercial speech doctrines, although helpful, would not get at the root 
problem: excessive private power. To effectively address the threat of 
corporate-funded misinformation about cannabis science, Congress must 
prevent the creation of a consolidated industry by ratifying and 
bolstering the existing state bans on interstate and international 
commerce in cannabis, among other measures. 
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INTRODUCTION 

In the era of fake news, conspiracy theories, and state-sponsored 
disinformation, one pernicious source of misinformation deserves 
more attention: big business.1 History shows that, when public health 

 
 1. As used in this Article, “misinformation” refers to false or misleading 
information, regardless of intent. See Misinformation, MERRIAM-WEBSTER, 
https://www.merriam-webster.com/dictionary/misinformation 
[https://perma.cc/X5PV-G77N]; CAROLINE JACK, LEXICON OF LIES: TERMS FOR 

PROBLEMATIC INFORMATION 2 (2017), https://datasociety.net/ 
wp-content/uploads/2017/08/DataAndSociety_LexiconofLies.pdf 
[https://perma.cc/Z9Q6-YK7V]. “Disinformation” refers to deliberately false or 
misleading information; it includes outright lies as well as mostly true facts presented 
without context or blended with lies. See Dean Jackson, Issue Brief: Distinguishing 
Disinformation from Propaganda, Misinformation, and “Fake News,” NAT’L ENDOWMENT 

FOR DEMOCRACY (Oct. 17, 2017), https://www.ned.org/issue-brief-distinguishing-
disinformation-from-propaganda-misinformation-and-fake-news 
[https://perma.cc/XQZ7-BNM5]; JACK, supra, note 1, at 3. “Propaganda” refers to 
deliberately manipulative, deceitful, or misleading communications, including the 
selective use of both accurate and inaccurate information and sourcing, as well as “the 
use of non-rational arguments to either advance or undermine a political ideal.” 
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threatens profits, corporate interests reshape both the popular 
understanding of science and science itself.2 The tobacco industry 
wrote the disinformation playbook when it attacked the science 
showing that cigarettes are addictive and cause cancer.3 This model 
inspired the proliferation of corporate propaganda across many 
industries, including the oil-and-gas industry’s denial of climate 
science and the food-and-beverage industry’s capture of nutrition 
science.4 A consolidated commercial cannabis industry—that is, one 
composed of a small number of large, for-profit companies—could be 
the next example.5 

For decades, commentators and activists have advanced an 
increasingly persuasive and well-supported argument against cannabis 
prohibition and the broader War on Drugs. They have argued that it is 
expensive to wage, ineffective at its own goal of eliminating or 
suppressing cannabis consumption, and accompanied by unacceptable 
consequences at home and abroad, including racial injustice, violence, 
eroded civil liberties, and ballooning prison populations.6 

The case against cannabis prohibition has increasingly persuaded 
voters. Starting with California in 1996, thirty-seven states and four 
territories have legalized medical marijuana.7 Since 2011, eighteen 

 
Jackson, supra note 1; see JACK, supra note 1, at 4–7.  “Big business” refers to large, for-
profit companies that have influence over social or political policy. See Big business, 
MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/big%20business 
[https://perma.cc/G6WL-7S8P]. 
 2. Infra Part I. 
 3. Infra Section I.A. 
 4. Infra Section I.B.; see infra notes 278–282 and accompanying text. 
 5. Infra Section I.C. 
 6. See, e.g., MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF 

COLORBLINDNESS 233 (2010) (suggesting legalization of marijuana as a way to address 
racial injustice and mass incarceration); RUDOLPH J. GERBER, LEGALIZING MARIJUANA: DRUG 

POLICY REFORM AND PROHIBITION POLITICS 20–60 (2004) (describing different Presidents’ 
marijuana policies and their effects on the criminalization of cannabis use); Benjamin 
Levin, Guns and Drugs, 84 FORDHAM L. REV. 2173, 2179–87 (2016) (discussing several 
critiques of the War on Drugs including racial disparities and increased police power); 
Melody M. Heaps & Dr. James A. Swartz, Toward A Rational Drug Policy: Setting New 
Priorities, 1994 U. CHI. LEGAL F. 175, 176–77 (1994) (emphasizing that the War on 
Drugs was ineffective and proposing to decriminalize drug use). 
 7. State Medical Cannabis Laws, NAT’L CONF. OF STATE LEGISLATURES (May 27, 2022), 
https://www.ncsl.org/research/health/state-medical-marijuana-laws.aspx 
[https://perma.cc/6JFD-G2L9]. See generally Gillian L. Schauer, Cannabis Policy in the 
United States: Implications for Public Health, 2021 JNCI MONOGRAPHS 39 (2021) 
(discussing the state of cannabis legalization in the United States). 
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states and the District of Columbia have legalized adult-use 
marijuana—five of them in 2021.8 Today, sixty-eight percent of 
Americans support adult-use legalization, and forty-four percent live in 
a state that has already enacted it.9 Congress has taken notice, with 
members of both parties introducing legislation to end federal 
prohibition.10 Although there are many alternatives to prohibition,11 
the standard model that has emerged from these legalization 
initiatives finds its roots in activists’ slogan: “[r]egulate marijuana like 
alcohol.”12 As this Article explains, one unrecognized cost of this model 
is widespread, corporate-funded misinformation about cannabis’s 
health effects.13 

Of course, misinformation about marijuana will be nothing new; for 
almost a century, prohibitionist forces have disseminated anti-
marijuana propaganda.14 These forces include church groups, like 

 
 8. German Lopez, Marijuana Legalization Has Won, VOX (June 22, 2021, 2:12 PM), 
https://www.vox.com/2021/4/12/22371929/marijuana-legalization-connecticut-
biden [https://perma.cc/U2FB-Y87M]. 
 9. Id.; see also Support for Legal Marijuana Holds at Record High of 68%, GALLUP 
(Nov. 4, 2021), https://news.gallup.com/poll/356939/support-legal-marijuana-holds-
record-high.aspx [https://perma.cc/JL5R-3J7R]. 
 10. See Mike DeBonis, Democratic Divide Puts Congressional Action on Marijuana in 
Doubt, WASH. POST (Nov. 18, 2021, 6:00 AM), https://www.washingtonpost.com/ 
politics/marijuana-democrats-legalize/2021/11/17/61dd37b4-47b3-11ec-95dc-
5f2a96e00fa3_story.html [https://perma.cc/TXD9-5SHR] (noting a partisan conflict 
with Republican lawmakers who support the narrower SAFE Banking Act, a bill which 
would allow banks to do business with legitimate marijuana businesses); see also Will 
Yakowicz, Representative Nancy Mace Introduces Bill to End Federal Cannabis 
Prohibition, FORBES (Nov. 15, 2021, 5:44 PM), https://www.forbes.com/ 
sites/willyakowicz/2021/11/15/representative-nancy-mace-introduces-bill-to-end-
federal-cannabis-prohibition/?sh=7ef4a1221b9a [https://perma.cc/5B4Q-E45U]. 
 11. See JONATHAN P. CAULKINS, BEAU KILMER, MARK A.R. KLEIMAN, ROBERT J. MACCOUN, 
GREGORY MIDGETTE, PAT OGLESBY ET AL., CONSIDERING MARIJUANA LEGALIZATION: INSIGHTS FOR 

VERMONT AND OTHER JURISDICTIONS 6, 49–50 (2015) (listing eight models between 
prohibition and laissez-faire capitalism). 
 12. German Lopez, A Better Way to Legalize Marijuana, VOX (Oct. 11, 2021, 8:00 
AM), https://www.vox.com/22716926/marijuana-legalization-how-rand-corporation-
report [https://perma.cc/D55D-EDPQ]; see also, e.g., Bring an End to Marijuana 
Prohibition in Ohio, REGULATE MARIJUANA LIKE ALCOHOL, https://justlikealcohol.com 
[https://perma.cc/FPB6-KHPJ] (website for Ohio legalization campaign). 
 13. See infra Section I.C. 
 14. See, e.g., Robert Solomon, Racism and Its Effect on Cannabis Research, 5 
CANNABIS & CANNABINOID RSCH. 2, 2 (2020); Michael Vitiello, Marijuana Legalization, 
Racial Disparity, and the Hope for Reform, 23 LEWIS & CLARK L. REV. 789, 797–99, 802 
(2019); David R. Katner, Up in Smoke: Removing Marijuana from Schedule I, 27 B.U. PUB. 
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those that funded the infamous 1936 film, Reefer Madness; media 
tycoon William Randolph Hearst; Federal Bureau of Narcotics chief 
Henry Anslinger; and politicians, like Richard Nixon.15 These 
prohibitionists repeatedly made false and racist claims about the 
dangers of marijuana, arguing that it led men to murder and women to 
promiscuity and tying the substance to anti-Mexican prejudice by 
popularizing the Spanish term “marijuana,” rather than the English 
term “cannabis.” This led to a federal prohibition that falsely classifies 
marijuana as a drug with high potential for abuse, no accepted medical 
use, and greater danger than cocaine or methamphetamine.16 In light of 
this history, few are attuned to the threat of overcorrection. 

Current science suggests that cannabis has several medicinal 
benefits and is relatively innocuous compared to tobacco or alcohol. 
Yet, there are already two widespread myths exaggerating cannabis’s 
relative safety: that it is harmless and that it is not addictive.17 In 
addition, cannabis companies are trying to establish new myths by 
marketing the substance as a general wellness product18 and claiming, 
with little evidence, that it can help fight cancer or mend broken 
bones.19 In 2018, drug-policy expert Mark Kleiman opined that the 
misconceptions regarding harmlessness and addictiveness are “partly 
an overreaction against ‘reefer madness’ propaganda, partly the 
product of the zeal of legalization advocates, and partly a result of the 
skilled marketing and lobbying efforts of the cannabis industry.”20 The 
industry is already wielding these myths to promote cannabis use 
disorder, a condition roughly synonymous with addiction that 
increases both profits for industry and adverse physical, mental, and 

 
INT. L.J. 167, 184–87 (2018); Stephen Siff, The Illegalization of Marijuana: A Brief 
History, ORIGINS (May 2014), https://origins.osu.edu/article/illegalization-marijuana-
brief-history?nopaging=1 [https://perma.cc/QC3T-QEPC]. 
 15. See, e.g., sources cited supra note 14. 
 16. See, e.g., sources cited supra note 14. 
 17. See infra Section I.C.3. 
 18. See Eric Brody, Wellness Marketing: Why CBD Is Here to Stay, TRAJECTORY (Apr. 
1, 2019), https://www.trajectory4brands.com/blog/wellness-marketing-cbd-is-here-
to-stay [https://perma.cc/K6RM-MPVX] (discussing the wellness marketing for CBD a 
compound found in cannabis). 
 19. See infra Section I.C.3. 
 20. Mark A.R. Kleiman, How to Prevent Casual Pot Smokers from Slipping into Abuse 
and Dependence, VOX (Apr. 20, 2018, 8:20 AM), https://www.vox.com/the-big-
idea/2018/4/20/17259032/marijuana-abuse-dependency-risk-policy-420-drug-
addiction [https://perma.cc/CH97-LKVC]. 
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social consequences for consumers.21 As the industry gains wealth and 
power, it will increasingly have the incentive and opportunity to 
perpetuate these misconceptions,22 which could be the next 
generation’s version of the myths that secondhand smoke is not 
dangerous and that exercise is the best way to lose weight.23 

This is the first article to identify that corporate-funded 
misinformation about marijuana is an unavoidable result of a 
consolidated commercial cannabis industry. This analysis requires the 
discussion of several far-flung strategies for using legal institutions to 
address corporate propaganda—from prior restraints on fraud to 
packaging and labeling regulations—because, when the Supreme Court 
holds one regulatory option unconstitutional, it often claims that other 
options are available and adequate.24 Section II of this Article disproves 
those claims by showing how big business has used its financial might 
to invalidate many regulatory options, twist others to its advantage, 
and side-step the ones that remain.25 Although some scholars have 
written about the First Amendment and the cannabis industry, none 
have addressed misinformation.26 

This Article is also the first legal scholarship to identify that 
corporate-funded misinformation about science finds its roots in lax 

 
 21. Infra Section I.C.3. Tobacco companies employed a similar strategy when they 
promoted misinformation about the addictiveness of nicotine, thereby increasing the 
likelihood that their customers would become addicted to the product. Infra Section 
I.A. 
 22. Infra Section I.C.3. 
 23. See infra Sections I.A–B. 
 24. See, e.g., Sorrell v. IMS Health Inc., 564 U.S. 552, 578–79 (2011) (reasoning that 
while State may not ban or burden corporate speech that is not false or misleading, it 
can effectively address corporate assertions through its own persuasive speech). 
 25. In fact, this is part of a concerted strategy for big business to expand its 
influence in every branch of government and in the court of public opinion. See 
Memorandum from Lewis F. Powell, Jr. to Eugene B. Sydnor, Jr., Chairman, Educ. 
Comm., U.S. Chamber of Comm. (Aug. 23, 1971), https://law2.wlu.edu/ 
deptimages/Powell%20Archives/PowellMemorandumPrinted.pdf 
[https://perma.cc/B42V-T7RK]. Justice Powell set out this strategy in his famous 
“Powell Memorandum,” which he drafted only months before he took his seat on the 
Supreme Court and only years before he drafted the Supreme Court opinions creating 
the corporate- and commercial-speech doctrines. Id. 
 26. See Leslie Gielow Jacobs, Regulating Marijuana Advertising and Marketing to 
Promote Public Health: Navigating the Constitutional Minefield, 21 LEWIS & CLARK L. REV. 
1081, 1128 (2017); Leslie Gielow Jacobs, Memo to Cannabis Regulators: The 
Expressions Hair Design Decision Does Not Limit Your Broad Authority to Restrict All 
Forms of Discounting, 49 U. PAC. L. REV. 67, 68 (2017). 
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antitrust policy rather than expansive First Amendment jurisprudence. 
There is growing literature regarding the use of antitrust law to 
address information problems. Scholars have discussed how the 
consolidation of traditional and social media companies can damage 
the information environment;27 how corporate disinformation can 
enhance market power and harm competition;28 and how monopoly 
power can generate political propaganda.29 Scholars have also 
identified corporate funded misinformation about science as a First 
Amendment problem.30 This Article is the first to combine these 
literatures. 

The threat of corporate-funded misinformation about science is not 
exclusive to the cannabis industry, but it is particularly important and 
timely with respect to that industry for three reasons. First, the 
nascent state of cannabis science makes it unusually susceptible to 
disinformation, making the threat unusually predictable.31 Second, 
activists, politicians, and scholars are unaware of this threat and in fact 
believe that legalizing cannabis and regulating it like alcohol will bring 
added clarity about its health effects.32 Third, the cannabis laws in the 
United States are rapidly changing, giving lawmakers a unique and 
time-sensitive opportunity to address the problem before a 
consolidated industry arises and uses its wealth and influence to 

 
 27. See, e.g., Jack M. Balkin, Free Speech Is a Triangle, 118 COLUM. L. REV. 2011, 2011 
(2018); C. Edwin Baker, Media Concentration: Giving Up on Democracy, 54 FLA. L. REV. 
839, 840 (2002). 
 28. E.g., Harry S. Gerla, Federal Antitrust Law and the Flow of Consumer 
Information, 42 SYRACUSE L. REV. 1029, 1029–30 (1991). 
 29. See, e.g., Daniel A. Crane, Fascism and Monopoly, 118 MICH. L. REV. 1315, 1358–
59 (2020) (discussing how businesses promoted Nazi propaganda). 
 30. See e.g., Jason Pielemeier, Disentangling Disinformation: What Makes Regulating 
Disinformation So Difficult?, 2020 UTAH L. REV. 917, 922 (2020); see also Cass R. 
Sunstein, Falsehoods and the First Amendment, 33 HARV. J. L. & TECH. 387 (2020); Sarah 
C. Haan, The Post-Truth First Amendment, 94 IND. L.J. 1351, 1354 (2019); Shannon M. 
Roesler, Evaluating Corporate Speech About Science, 106 GEO. L.J. 447, 463–79 (2018); 
James Weinstein, Climate Change Disinformation, Citizen Competence, and the First 
Amendment, 89 U. COLO. L. REV. 341, 347–64 (2018); William C. Tucker, Deceitful 
Tongues: Is Climate Change Denial a Crime?, 39 ECOLOGY L.Q. 831, 856–62 (2012); 
Charles H. Moellenberg, Jr. & Leon F. DeJulius, Jr., Second Class Speakers: A Proposal to 
Free Protected Corporate Speech from Tort Liability, 70 U. PITT. L. REV. 555, 555 (2009). 
 31. Infra Sections I.C.1, I.C.3. 
 32. Infra Section I.C.1. 
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protect its entitlement.33 These three factors distinguish cannabis from 
alcohol, tobacco, and other legal substances. 

This Article proceeds in three sections. Section I uses the tobacco 
and food-and-beverage industry examples to illustrate a consolidated 
cannabis industry’s incentive and opportunity to disseminate 
misinformation about cannabis science. Section II explores the non-
systemic measures legal institutions can implement to address this 
problem, from fraud prosecutions to government speech, such as 
science funding or ad campaigns identifying cannabis’s health effects. 
Section II finds that the First Amendment’s protections of corporate 
and commercial speech—doctrines that are less than 50 years old34—
foreclose many of the regulatory options, protecting any corporate 
propaganda that is not itself false or misleading. 

Yet, big business has several means of disseminating misinformation 
without crossing that line. As a result, even the optimal government 
response is incomplete. It is also an expensive patchwork of measures 
vulnerable to political and regulatory capture, constitutional 
invalidation, and corporate evasion. Section III then shows that, even if 
the Supreme Court were to abandon the corporate and commercial-
speech doctrines, an unlikely proposition, it would not address the root 
of the problem: excessive corporate power. Section III concludes that, 
to successfully counter the threat of corporate-funded misinformation 
about marijuana, government should pair the non-systemic measures 
identified in Section II with ratification and expansion of the existing 
state bans on interstate and international commerce in cannabis. 

I.     THE LOOMING CLOUD OF MISINFORMATION ABOUT MARIJUANA 

Science can be inconvenient. Lung cancer, addiction, and obesity are 
bad for business. This incentivizes businesses to fight the science, and 
history confirms they will do just that.35 The tobacco industry did it 
when it denied the adverse health consequences and addictiveness of 
first and secondhand smoke.36 The food and beverage industry is doing 

 
 33. SHALEEN TITLE, BIGGER IS NOT BETTER:  PREVENTING MONOPOLIES IN THE 

NATIONAL CANNABIS MARKET 10–11 (2022), https://ssrn.com/abstract=4018493 
[https://perma.cc/C8HJ-D22L]. 
 34. See sources cited infra note 217 (citing the foundational cases). 
 35. See infra notes 40–43, 54–62 and accompanying text (discussing the origins of 
the tobacco, food-and-beverage, and oil-and-gas industries’ disinformation 
campaigns). 
 36. See infra Section I.A. 
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it now by, among other things, shifting the blame for obesity to 
sedentary lifestyles while promoting products like dark chocolate as 
health foods.37 Sections I.A and I.B discuss those historical examples, 
respectively, before Section I.C shows how a consolidated cannabis 
industry can follow them by undermining science about cannabis’s 
negative health effects and manufacturing science about its positive 
health effects.38 When science pits profits against public health, big 
business can and will turn that science into a public relations battle, 
using its financial might to corrupt both the public’s understanding of 
science and the science itself. 

A.   The Tobacco Industry’s Disinformation 

The tobacco industry began a disinformation campaign in the early 
1950s. By then, the evidence that cigarettes cause cancer had been 
mounting for decades.39 But this science did not trigger an industry 
response until, in 1952, a Reader’s Digest article called “Cancer by the 
Carton” sent tobacco sales spiraling.40 The industry responded to what 
it saw as an existential threat by banding together, hiring a public-
relations team, and developing a position that it would maintain for 
over forty years: that cigarettes were not a proven cause of lung cancer 
or other diseases and that, before reaching any conclusions, more 
research was necessary.41 

This “open question” position was at the center of the infamous 
tobacco playbook, and the industry’s other tactics were designed to 
bolster it.42 For example, because the industry recognized that it was 
not the most credible source, it paid seemingly unbiased agents and 
front groups (i.e., organizations that purport to represent one agenda 

 
 37. See infra Section I.B. 
 38. See infra Section I.C. 
 39. Allan M. Brandt, Inventing Conflicts of Interest: A History of Tobacco Industry 
Tactics, 102 AM. J. PUB. HEALTH 63, 63 (2012). 
 40. Kelly D. Brownell & Kenneth E. Warner, The Perils of Ignoring History: Big 
Tobacco Played Dirty and Millions Died. How Similar Is Big Food?, 87 MILBANK Q. 259, 
260 (2009). 
 41. Id. at 260, 264–66; United States v. Philip Morris USA Inc., 566 F.3d 1095, 1106 
(D.C. Cir. 2009) (per curiam). 
 42. Philip Morris, 566 F.3d at 1106; Brandt, supra note 39, at 65. 
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while actually serving the interests of a hidden sponsor)43 to spread its 
message.44 

The tobacco industry also coordinated, funded, and advertised its 
own science, both directly and through these third parties.45 That 
science was not meant to discover the truth, but to support the 
industry’s position in the “debate” about cigarettes’ health effects.46 
Science historian Allan Brandt explains that the tobacco industry “had 
no interest in answering a scientific question.”47 The industry’s “goal 
was to maintain vigorous control over the research program [and] to 
use science in the service of public relations.”48 Accordingly, it 
suppressed any research that did not advance that mission.49 The 
industry was looking to generate “marketable science,”50 and the 
industry had no use for science it could not market.51 

The tobacco industry used these tactics, among others, to misinform 
Americans for almost fifty years, first to undermine the science that 
cigarettes cause lung cancer and eventually to undermine the science 
that cigarettes are addictive and harm non-smokers who inhale 
secondhand smoke.52 This allowed the industry to delay the drop in 
sales, anti-smoking regulations, and tort liability attendant to public 
knowledge of the truth—sickening and killing millions of smokers and 
non-smokers in the process.53 

 
 43. Front Groups, TOBACCO TACTICS (July 24, 2019, 2:17 PM), 
https://tobaccotactics.org/wiki/front-groups [https://perma.cc/JJ2H-GPGW]. 
 44. MARION NESTLE, UNSAVORY TRUTH: HOW FOOD COMPANIES SKEW THE SCIENCE OF WHAT 

WE EAT 13–14 (2018); see also infra Section II.B.3 (discussing the tobacco and food-
and-beverage industries’ use of front groups to spread disinformation). 
 45. E.g., Philip Morris, 566 F.3d at 1108. 
 46. Id. 
 47. Brandt, supra note 39, at 66. 
 48. Id. 
 49. Philip Morris, 566 F.3d at 1108. 
 50. Id. 
 51. Cf. NESTLE, supra note 44, at 175 (“[W]hen work is funded by industry or an 
industry-funded group, it needs to promote industry interests unambiguously if the 
relationship is to continue.”). 
 52. Philip Morris, 566 F.3d at 1108; United States v. Philip Morris USA, Inc., 449 F. 
Supp. 2d 1, 13, 27 (D.D.C. 2006), aff’d in part, vacated in part, 566 F.3d 1095 (D.C. Cir. 
2009). 
 53. See infra Section II.B.2. 
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B.   The Food-and-Beverage Industry’s Disinformation 

Faced with calls for soda taxes in the mid-to-late 2000s, Coca-Cola 
sought to counter the evidence connecting soda to obesity by shifting 
the blame to a lack of exercise.54 Leaked emails show that the Coca-
Cola executive in charge of this campaign saw it as part of a “war 
between the public health community and private industry” and 
sought to win that war by training journalists and funding scientists to 
conduct both “defensive and offensive research.”55 Coca-Cola spent 
over $140 million on these efforts from 2008 to 2017, much of which 
went to the Global Energy Balance Network, an ostensibly independent 
nonprofit devoted to combatting America’s obesity epidemic.56 Coca-
Cola’s investment in this front group yielded almost 400 articles, 
published in over 150 different journals.57 These articles typically 
found that exercise is more effective at combating obesity than diet (it 
is not),58 that sugar and soda are not serious health risks (they are),59 
and that evidence to the contrary is erroneous (it is not).60 

Coca-Cola’s disinformation campaign was nothing new. Food and 
beverage companies began combatting studies linking sugar to obesity, 
type-2 diabetes, heart disease, tooth decay, stroke, gout, and 

 
 54. NESTLE, supra note 4444, at 91–92; Anahad O’Connor, Coca-Cola Funds 
Scientists Who Shift Blame for Obesity Away from Bad Diets, N.Y. TIMES (Aug. 9, 2015), 
https://well.blogs.nytimes.com/2015/08/09/coca-cola-funds-scientists-who-shift-
blame-for-obesity-away-from-bad-diets [https://perma.cc/TE3X-FFEQ]. 
 55. NESTLE, supra note 4444, at 91–93. 
 56. Id. at 101; O’Connor, supra note 5454; Candice Choi, APNewsBreak: Emails 
Reveal Coke’s Role in Anti-Obesity Group, ASSOCIATED PRESS (Nov. 24, 2015), 
https://apnews.com/1fd235360ac94dcf893a87e3074a03a5 [https://perma.cc/7RKK-
SGLR]. 
 57. NESTLE, supra note 44, at 92. 
 58. See, e.g., Ashkan Afshin, Mohammad H. Forouzanfar, Marissa B. Reitsma, 
Patrick Sur, Kara Estep, Alex Lee, Laurie Marczak et al., Health Effects of Overweight and 
Obesity in 195 Countries over 25 Years, 377 NEW ENG. J. MED. 13, 22–23 (2017), 
https://www.nejm.org/doi/full/10.1056/NEJMoa1614362?query=featured_home 
[https://perma.cc/9VDT-4Y4W]; Aaron E. Carroll, To Lose Weight, Eating Less Is Far 
More Important Than Exercising More, N.Y. TIMES (June 15, 2015), 
https://www.nytimes.com/2015/06/16/upshot/to-lose-weight-eating-less-is-far-
more-important-than-exercising-more.html [https://perma.cc/H5ZZ-5VRK]. 
 59. CTRS. FOR DISEASE CONTROL & PREVENTION, NATIONAL HEALTH REPORT HIGHLIGHTS 9 
(2014), https://www.cdc.gov/healthreport/publications/ 
compendium.pdf [https://perma.cc/6PLW-QRNV]; Adult Obesity Facts, CTRS. FOR 

DISEASE CONTROL & PREVENTION (2022), https://www.cdc.gov/obesity/data/adult.html 
[https://perma.cc/W7YN-4FJF]; NESTLE, supra note 4444, at 45. 
 60. NESTLE, supra note 4444, at 92. 
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Alzheimer’s disease in the 1960s.61 In those early days, the sugar 
industry attempted to distract from such studies by shifting the blame 
to fat and cholesterol.62 Now, the industry supplements those efforts 
with spurious claims that sugar is healthy, either in relation to its 
competitors (e.g., refined cane sugar is healthier than high-fructose 
corn syrup) or in general (e.g., dark chocolate is good for the heart).63 
This debate distracts from the main point: Sugar is sugar, and it is not 
healthy.64 

In a recent effort to rebut the evidence linking sugar to obesity, a 
trade association representing the makers of Butterfinger, Hershey’s 
products, and Skittles funded and publicized a study that concluded: 
“[c]hildren who eat candy tend to weigh less than those who don’t.”65 
The authors of that study (one of whom privately described its 
conclusion as “thin and clearly padded”) have written dozens of 
articles funded by industry and industry groups.66 According to 
Associated Press reporter Candice Choi, those articles “regularly 
deliver[] favorable conclusions for funders—or as [the researchers] 
call them, ‘clients.’”67 

Today, the food and beverage industry’s money pervades nutrition 
science.68 It funds the full spectrum, from the defensive sugar research 
described above to the blueberry and pecan industries’ offensive 
efforts to show that their products are “superfoods”—a marketing 
term with no nutritional significance.69 For the reasons discussed in 
Section II.A.2, this biases the body of science in favor of corporate 

 
 61. Id. at 45–46. 
 62. Cristin E. Kearns, Laura A. Schmidt, & Stanton A. Glantz, Sugar Industry and 
Coronary Heart Disease Research: A Historical Analysis of Internal Industry Documents, 
176 JAMA INTERNAL MED. E1, E1 (2016), https://jamanetwork.com/journals/ 
jamainternalmedicine/article-abstract/2548255 [https://perma.cc/4DAG-4Q3Q]. 
 63. NESTLE, supra note 4444, at 50–51, 54–56; see also infra notes 307–310 and 
accompanying text. 
 64. See NESTLE, supra note 4444, at 45. 
 65. Candice Choi, AP Exclusive: How Candy Makers Shape Nutrition Science, 
ASSOCIATED PRESS (June 2, 2016), https://apnews.com/ 
f9483d554430445fa6566bb0aaa293d1 [https://perma.cc/8APX-WJQ8]. 
 66. Id. 
 67. Id. 
 68. See generally NESTLE, supra note 4444 (discussing the food industry’s 
corruption of scientific research for profit). 
 69. Id. at 42–43. 
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interests.70 That is no surprise. If corporate investments in marketable 
science were not profitable, businesses would stop making them.71 

C.   A Consolidated Cannabis Industry’s Disinformation 

This Section illustrates the corporate-funded misinformation about 
cannabis science will follow the advent of a consolidated cannabis 
industry by discussing (1) the vulnerability of cannabis science to 
corporate disinformation, (2) the rise of a consolidated cannabis 
industry, and (3) the industry’s opportunity and incentive to corrupt 
both cannabis science and the public’s understanding of it. 

1. The Vulnerability of Cannabis Science 
Cannabis science is vulnerable to corporate disinformation. Yet, the 

proponents of marijuana legalization, whether they approach the issue 
from the perspective of racial and criminal justice or of job creation 
and tax revenues, consistently argue that the federal government must 
legalize marijuana so that scientists and the public can gain clarity on 
the substance’s health effects.72 

The argument is straightforward: although people have been using 
marijuana for thousands of years, scientists know relatively little about 
its health effects, largely because of the regulatory thicket they must 
navigate to access cannabis for research purposes.73 Chief among these 
hurdles is the Drug Enforcement Agency’s (“DEA”) long-time 
regulations making the University of Mississippi the exclusive source 
of cannabis for research.74 While the DEA has announced its intention 
of expanding access to cannabis for research purposes, this change in 
policy has gone through years of delay and has yet to result in any 

 
 70. Infra Section II.A.2. 
 71. NESTLE, supra note 4444, at 175. 
 72. See, e.g., Devan Cole, Harris Says She Has Smoked Pot and Supports Marijuana 
Legalization, CNN (Feb. 11, 2019, 1:21 PM), https://www.cnn.com/ 
2019/02/11/politics/kamala-harris-marijuana-legalization/index.html 
[https://perma.cc/S3P5-SNHN] (quoting Vice President Kamala Harris); Daniel Victor, 
John Boehner’s Marijuana Reversal: ‘My Thinking on Cannabis Has Evolved,’ N.Y. TIMES 
(Apr. 11, 2018), https://www.nytimes.com/2018/04/11/us/politics/boehner-
cannabis-marijuana.html [https://perma.cc/78XE-XR5W](quoting Boehner). 
 73. NAT’L ACAD. OF SCIS., THE HEALTH EFFECTS OF CANNABIS AND CANNABINOIDS: THE 

CURRENT STATE OF EVIDENCE AND RECOMMENDATIONS FOR RESEARCH 378–79 (2017). 
 74. Id. at 382; NIDA’s Role in Providing Cannabis for Research, NAT’L INST. ON DRUG 

ABUSE (Mar. 27, 2020), https://www.drugabuse.gov/drugs-abuse/marijuana/nidas-
role-in-providing-marijuana-research [https://perma.cc/ETT4-WGQQ]. 
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additional cannabis for researchers.75 The substance still is not widely 
available for research76 and, when available, it fails to reflect the 
cannabis Americans consume. Research-grade cannabis is often low 
potency, years’ old, and frozen rather than fresh. Additionally, many 
cannabis products like edibles, concentrates, and oils are unavailable 
to researchers.77 In addition to these supply issues, methodological and 
funding issues impede cannabis research.78 

Some foreign and domestic scientists have nonetheless been able to 
study cannabis, and there is a large body of science about it.79 But that 
science is immature, providing conflicting and/or tentative results on 
many questions about marijuana’s health effects.80 The existing 
research also fails to capture shifts in how Americans consume their 
cannabis, from the dramatic increase in potency over the past several 
decades to the rise of “vaping” and “dabbing.”81 Nor could the existing 
research account for the shifts in production, packaging, and 
consumption that will follow industry consolidation.82 

These gaps leave room for further study, as well as for corruption. 
Removing the regulatory hurdles, through legalization or otherwise, 

 
 75. DEA Expands Access to Marijuana for Research, ASSOC. OF AM. MED. COLLS. (May 
21, 2021), https://www.aamc.org/advocacy-policy/washington-highlights/dea-
expands-access-marijuana-research [https://perma.cc/9FAW-GMUQ]. 
 76. Id. 
 77. NAT’L ACAD. OF SCIS., supra note 7373, at 382–83. 
 78. Id. at 378. See generally Ziva D. Cooper, Donald I. Abrams, Steven Gust, 
Alejandro Salicrup, & Douglas C. Throckmorton, Challenges for Clinical Cannabis and 
Cannabinoid Research in the United States, 2021 J. NAT’L CANCER INST. MONOGRAPHS 114, 
119 (2021). 
 79. See NAT’L ACAD. OF SCIS., supra note 7373, at 235 (discussing research results in 
Nordic countries). 
 80. See id.73 at 8, 13–22, 25 (finding “limited evidence” or “no or insufficient 
evidence” for most categories of cannabis study and warning that research conclusions 
regarding cannabis’s potential harms and benefits may differ or conflict); Cancer, CTRS. 
FOR DISEASE CONTROL & PREVENTION (Oct. 19, 2020), https://www.cdc.gov/ 
marijuana/health-effects/cancer.html [https://perma.cc/29PN-VC3N] (repeatedly 
asserting the uncertainty of the effects of marijuana because more research is 
required); NAT’L ACAD. OF SCIS., supra note 73, at  378–79. 
 81. See NAT’L ACAD. OF SCIS., supra note 7373, at 51–53. “Vaping” and “dabbing” are 
means of inhaling the vapors created by heating dried cannabis, cannabis oils, or other 
concentrated forms of cannabis. Erica Cirino, Vaping, Smoking, or Eating Marijuana, 
HEALTHLINE (Jan. 2, 2020), https://www.healthline.com/health/vaping-vs-smoking-
weed [https://perma.cc/DD3G-XNND]; What Is Dabbing?, LEAFLY, 
https://www.leafly.com/learn/consume/dabs [https://perma.cc/R6CQ-9LSA]. 
 82. See sources cited infra note 123 and accompanying text. 
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would indeed lead to more research. If legalization leads to a 
consolidated cannabis industry, however, it will do more to obscure 
the truth about cannabis’s health effects than to clarify.83 

2. A Consolidated Cannabis Industry 
Today, the budding commercial cannabis industry operates in the 

shadow of federal prohibition. This has several consequences. One is 
that states have been able to limit out-of-state cannabis companies 
from dealing in their jurisdiction.84 Another is that, although some 
states have taken a lax approach to cannabis advertising,85 others have 
implemented severe restrictions.86 Once cannabis cultivation and 
distribution are legal at the federal level, the Dormant Commerce 
Clause, the First Amendment, and other business-friendly federal laws 
will attach, and state restrictions on interstate commerce and 
advertising will be subject to constitutional invalidation.87 

If, as the legalization bills in Congress suggest, the federal 
government legalizes cannabis into a commercial model similar to 
alcohol’s,88 the emerging cannabis industry will be able to consolidate 
into a handful of large firms and advertise extensively in national 
media.89 The sports betting industry experienced this type of 

 
 83. See sources cited infra note 123 and accompanying text. 
 84. Infra Section III.B.1. 
 85. See, e.g., Robert McCoppin, Marijuana Ads Are Here and Largely Unregulated, as 
the Industry Acts to Set Own Guidelines, CHI. TRIBUNE (Oct. 7, 2020, 8:54 AM), 
https://www.chicagotribune.com/marijuana/illinois/ct-illinois-marijuana-
advertising-20201007-axrenrsbnbg6tjf64rxmi6v4z4-story.html (discussing Illinois’s 
advertising restrictions). 
 86. See, e.g., Colin A. Young, Advertising Restrictions Lead Cannabis Companies to 
Get Creative, MASS LIVE (Aug. 17, 2021, 3:56 PM), https://www.masslive.com/ 
cannabis/2021/08/advertising-restrictions-lead-cannabis-companies-to-get-
creative.html [https://perma.cc/CQ5V-R2CS] (discussing Massachusetts’s advertising 
restrictions). 
 87. Infra Sections II, III.B.1. 
 88. German Lopez, Why You Shouldn’t Dismiss the Risk of Marijuana Addiction, VOX 

(Aug. 20, 2018, 2:20 PM), https://www.vox.com/science-and-health/ 
2018/8/20/17759820/marijuana-addiction-cannabis-use-disorder-legalization 
[https://perma.cc/X964-VC88]. 
 89. TITLE, supra note 33, at 3, 7; infra Sections III.B.1–2; see also T.L Stanley, Why 
This Broccoli Is Fed Up With Cannabis Censorship, ADWEEK (Feb. 7, 2022), 
https://www.adweek.com/brand-marketing/why-this-broccoli-is-fed-up-with-
cannabis-censorship/ [https://perma.cc/2Y6J-RZH2] (discussing a rejected cannabis 
Super Bowl ad). 
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consolidation after the federal prohibition ended in 2018.90 The beer 
industry experienced the phenomenon as well.91 

Some argue that it is difficult to predict “whether a mature 
marijuana industry looks more like that for tobacco or beer, with a few 
giant corporations dominating, or whether it looks more like the wine 
industry.”92 True enough. In 2012, the five largest Californian wine 
companies—two of which are broader alcohol conglomerates—
accounted for over two-thirds of the American wine industry.93 
Additionally, the fact that some sectors of the cannabis industry could 
buck the American consolidation trend does not contradict the advent 
of a consolidated cannabis industry.94 For instance, although certain 
segments of the beer industry have seen the proliferation of small 
craft-beer companies, the three biggest beer companies control almost 
seventy percent of the overall market.95 Once some cannabis 
companies become large enough, they will act like big business, 
regardless of the number of small companies that also deal in 
marijuana.96 This analysis highlights the distinction between two 
related but distinct qualities: “bigness,” which refers to firm size, and 
“industry concentration,” which refers to the number of firms 

 
 90. See Timothy L. O’Brien & Elaine He, The Sports Gambling Gold Rush Is 
Absolutely off the Charts, BLOOMBERG (Dec. 16, 2021), 
https://www.bloomberg.com/graphics/2021-opinion-online-sports-betting-future-of-
american-gambling [https://perma.cc/KAH5-WW22]. 
 91. See TIM WU, THE CURSE OF BIGNESS: ANTITRUST IN THE NEW GILDED AGE 117 (2018) 
(“In the United States, Anheuser-Busch[,] InBev[,] and Miller-Coors control over 70 
percent of beer sales.”). 
 92. CAULKINS ET AL., supra note 11, at 56. 
 93. The Top Five US Companies, MEININGER’S WINE BUS. INT’L (Aug. 26, 2013), 
https://www.wine-business-international.com/wine/power-lists/top-five-us-
companies [https://perma.cc/Q9VL-CCFW]. 
 94. See WU, supra note 9191, at 114–18 (2018) (discussing the consolidation 
trend). 
 95. The U.S. Beer Industry 2021, NAT’L BEER WHOLESALERS ASS’N, 
https://www.nbwa.org/resources/industry-fast-facts [https://perma.cc/HVU3-
25AH]; see also Derek Thompson, Craft Beer Is the Strangest, Happiest Economic Story 
in America, ATLANTIC (Jan. 19, 2018), https://www.theatlantic.com/ 
business/archive/2018/01/craft-beer-industry/550850  
[https://perma.cc/8PL4-LL3B]. 
 96. See WU, supra note 91, at 20 (explaining the difference between “bigness” and 
“industry concentration”). 
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competing in individual cannabis market segments, such as the market 
for “edibles.”97 

The cannabis industry has yet to reach the bigness or economic 
concentration that could follow federal legalization, but it is on its 
way.98 Today, legal cannabis companies in the U.S. and Canada are 
bringing in big investments, including from the giants of other sectors, 
like the tobacco, beer, and pharmaceutical industries.99 Many cannabis 
companies are already expanding across state and national lines and 
advertising extensively.100 No wonder the emerging marijuana 
industry has already begun acting like big business, investing heavily 
in politics and organizing industry groups reminiscent of those the 
tobacco and food and beverage industries, among others, have used to 
disseminate propaganda and shape laws in their favor.101 

These investments in politics are turning long-time drug warriors 
into legalization activists. Take former Republican Speaker of the 
House John Boehner, who abandoned his long-time opposition to 

 
 97. Id. 
 98. See, e.g., Chris Roberts, Leaked Document Shows How Legal Weed Could Go 
Horribly Wrong, DAILY BEAST (Nov. 7, 2021, 4:53 AM), 
https://www.thedailybeast.com/leaked-document-shows-how-legal-weed-could-go-
horribly-wrong?_kx=Rg9c3VKiwgl0_fyyJ8ZMeZOb4Xgx6U7Cdv34nT0FgIw%3D 
[https://perma.cc/TG8G-P9AX]; see also Tiffany Kary, With Lobbying Clout, Big Pot Is 
Here: Cannabis Weekly (Correct), BLOOMBERG (Feb. 16, 2021, 3:11 PM), 
https://www.bloomberg.com/news/articles/2021-02-14/with-new-lobbying-clout-
big-pot-has-arrived-cannabis-weekly [https://perma.cc/42GL-PCRD] (stating that $4 
million was spent on marijuana lobbying in 2021 as compared to the $27 million spent 
by tobacco lobbyists and $30 million from alcohol lobbyists). 
 99. Kris Krane, Cannabis Attracts Big Tobacco, Alcohol, and Pharma. Which Big 
Industries Will Join Next?, FORBES (Dec. 19, 2018, 2:42 PM), 
https://www.forbes.com/sites/kriskrane/2018/12/19/cannabis-attracts-big-
tobacco-alcohol-and-pharma-which-big-industries-will-join-next/?sh=38f2af2a8daf; 
see, e.g., David Jagielski, This Billionaire-Backed Cannabis Company Could Be the Next 
Big Pot Stock, NASDAQ (Mar. 29, 2021 7:43 AM), 
https://www.nasdaq.com/articles/this-billionaire-backed-cannabis-company-could-
be-the-next-big-pot-stock-2021-03-29. 
 100. Lopez, supra note 12. 
 101. See Kary, supra note 98 (discussing the U.S. Cannabis Council); Leslie Gielow 
Jacobs, Memo to Cannabis Regulators: The Expression Hair Design Decision Does Not 
Limit Your Broad Authority to Restrict All Forms of Discounting, 49 U. PAC. L. REV. 67, 68 
(2017) (stating that cannabis companies “are following the same trajectory of tobacco 
and alcohol” in terms of marketing); ADAM WINKLER, WE THE CORPORATIONS: HOW 

AMERICAN BUSINESSES WON THEIR CIVIL RIGHTS xxi (2018) (stating that larger firms are 
more politically active and sophisticated in that activity). 
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legalization only after he left office and obtained significant shares in 
and a seat on the board of Acreage Holdings, a Canadian cannabis 
investment company.102 This financial interest has led him to lobby 
Congress in favor of legalization, to recruit investors to the burgeoning 
marijuana industry, and to organize that industry—by founding the 
National Cannabis Roundtable, for example—to help amplify its 
voice.103 Boehner is not alone.104 Former Massachusetts Governor 
William F. Weld also advises Acreage, and former congressmen Tom 
Daschle, Joseph Crowley, Dana Rohrabacher, and Carlos Curbelo are 
affiliated with cannabis companies.105 The cannabis industry has also 
contributed generously to the election and re-election campaigns of 
politicians like former New York Governor Andrew Cuomo, who then 
reversed his long-time opposition to legalization.106 Predictably, after 
setting its sights on politics, the burgeoning cannabis industry will 
target science. 

3. Misinformation About Marijuana 
Current science suggests that, compared to tobacco, or even alcohol, 

cannabis is an innocuous substance that has several medicinal benefits, 
including treating pain, suppressing nausea, and stimulating 
appetite.107 Indeed, contrary to the prohibitionist propaganda 
discussed above,108 most cannabis users have positive experiences.109 

Despite the myth, however, cannabis is not harmless. Though 
preliminary in nature, current evidence correlates cannabis with 

 
 102. Elizabeth Williamson, John Boehner: From Speaker of the House to Cannabis 
Pitchman, N.Y. TIMES (June 3, 2019), https://www.nytimes.com/2019/06/03/ 
us/politics/john-boehner-marijuana-cannabis.html [https://perma.cc/8S6L-R5QD]. 
 103. Id. 
 104. Id. 
 105. Id. 
 106. Vivian Wang, Cuomo Moves to Legalize Recreational Marijuana in New York 
Within Months, N.Y. TIMES (Dec. 17, 2018), https://www.nytimes.com/ 
2018/12/17/nyregion/marijuana-legalization-cuomo.html?smid=fb-
nytimes&smtyp=cur [https://perma.cc/9DET-7NHC]. 
 107. See, e.g., Jennifer Peltz, Smoking Pot vs. Tobacco: What Science Says About 
Lighting Up, CHI. TRIB. (Apr. 8, 2019, 7:24 AM), 
https://www.chicagotribune.com/lifestyles/health/ct-cb-smoking-pot-vs-tobacco-
20190408-story.html [https://perma.cc/JSP2-BW6E]; NAT’L ACAD. OF SCIS., supra note 
73, at 1, 13, 25–26. 
 108. See supra notes 14–16 and accompanying text. 
 109. CARL L. HART, DRUG USE FOR GROWN-UPS: CHASING LIBERTY IN THE LAND OF FEAR 170 
(2021). 
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several short-term consequences, including paranoia, anxiety, 
psychosis, altered judgment, and impaired short-term memory and 
motor coordination.110 The current evidence also links cannabis to 
several long-term consequences, including poor educational outcomes, 
cognitive impairment, altered brain development, diminished quality 
of life, increased risk of chronic respiratory tract disorders, increased 
risk of psychotic disorders, injuries, motor vehicle collisions, and 
suicide.111 Unsurprisingly, the correlation between cannabis and many 
of these longer-term risks increases with the volume, frequency, and 
duration of chronic use.112 

Despite the myth that cannabis is not addictive, moreover, long-term 
risks include addiction.113 According to Kleiman, substantial numbers 
of marijuana consumers use the substance “more, or more often, than 
they want to; they’ve tried, unsuccessfully, to cut back or quit; they find 
that cannabis interferes with their other interests and responsibilities; 
and their use has led to conflict with people they care about.”114 
According to the Diagnostic and Statistical Manual of Mental Disorders 
(DSM-5), the main authority for psychiatric diagnoses, any 
combination of two or more of these or similar symptoms qualify 
individuals for “cannabis use disorder”—or, roughly, addiction.115 
Surveys indicate that eighteen to thirty percent of people who identify 
as current cannabis users report symptoms that qualify them for 

 
 110. E.g., Amy M. Cohn, Benjamin C. Blount, & Mia Hashibe, Nonmedical Cannabis 
Use: Patterns and Correlates of Use, Exposure, and Harm, and Cancer Risk, 2021 J. NAT’L 

CANCER INST. MONOGRAPHS 53, 54 (2021); Anees Bahji, Callum Stephenson, Richard Tyo, 
Emily R. Hawken, & Dallas P. Seitz, Prevalence of Cannabis Withdrawal Symptoms 
Among People with Regular or Dependent Use of Cannabinoids: A Systematic Review and 
Meta-Analysis, 2020 JAMA NETWORK OPEN, Apr. 9, 2020, at 1, 2; Nora D. Volkow, Ruben 
D. Baler, Wilson M. Compton, & Susan R.B. Weiss, Adverse Health Effects of Marijuana 
Use, 370 NEW ENG. J. MED. 2219, 2220 tbl. 1 (2014). 
 111. Sources cited supra note 110; Ivan Urits, Karina Charipova, Kyle Gress, Nathan 
Li, Amnon A. Berger, Elyse M. Cornett et al., Adverse Effects of Recreational and Medical 
Cannabis, 51 PSYCHOPHARMACOLOGY BULL. 94, 100–02 (2021). 
 112. Urits et al., supra note 111, at 100–02. 
 113. Bahji et al., supra note 110, at 2; Volkow et al., supra note 110, at 2200 tbl. 1. 
 114. Kleiman, supra note 20; see also Annie Lowrey, America’s Invisible Pot Addicts, 
ATLANTIC (Aug. 20, 2018), https://www.theatlantic.com/ 
ideas/archive/2018/08/americas-invisible-pot-addicts/567886 
[https://perma.cc/QT2W-ZYM4]. 
 115. AM. PSYCHIATRIC ASS’N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 

(DSM-5) 509 (2013). 
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cannabis use disorder.116 In addition, forty-seven percent of regular 
cannabis users suffer withdrawal symptoms, which include irritability, 
anxiety, depressed mood, sleep and appetite disturbance, headaches, 
sweating, and nausea.117 

There is a clear need for more research about cannabis’s health 
effects. As stated above, several obstacles stand in the way of this 
research, including lack of funding, methodological concerns, and, most 
importantly, regulatory barriers.118 There are many ways to remove 
the regulatory barriers—including not only various forms of 
legalization but also administrative or legislative actions short of 
legalization.119 If Congress removes the regulatory barriers by 
legalizing cannabis and allowing for the creation of a consolidated 
commercial industry, the remaining funding and methodological 
concerns, along with the nascent state of cannabis science, will allow 
the industry to corrupt the science regarding cannabis’s positive and 
negative health effects, as well as the public’s understanding of that 
science. 

The industry can do so offensively, by twisting the substance’s 
legitimate therapeutic and medicinal uses into sales pitches for 
recreational use, or simply by claiming benefits that do not exist.120 
True or not, these benefits will range widely, from pain relief and 
depression treatment to improving lung capacity, losing weight, and 
even fighting cancer and mending broken bones.121 A consolidated 

 
 116. See NAT’L ACAD. OF SCIS., supra note 73, at 333 (stating that, of the 22.2 million 
Americans who identify as current cannabis users, 4.2 million “report[] experiencing 
symptoms in the previous year that would qualify them for cannabis use disorder”); 
Deborah S. Hasin, Tulshi D. Saha, Bradley T. Kerridge, Risë B. Goldstein, S. Patricia 
Chou, Haitao Zhang et al., Prevalence of Marijuana Use Disorders in the United States 
Between 2001–2002 and 2012–2013, 72 JAMA PSYCHIATRY 1235, 1235 (2015) (stating 
that the number of American adults with self-reported cannabis use disorder doubled 
between 2001 and 2013 and that almost thirty percent of marijuana users self-
reported abuse or dependence on the substance in 2012–2013). 
 117. Bahji et al., supra note 110, at 9; Alan J. Budney & John R. Hughes, The Cannabis 
Withdrawal Syndrome, 19 CURRENT OP. PSYCHIATRY 233, 235 (2006). 
 118. See supra notes 73–78 and accompanying text. 
 119. See supra notes 73–78 and accompanying text; CAULKINS ET AL., supra note 11, at 
49–50. 
 120. See, e.g., supra notes 63–71 and accompanying text. 
 121. See 20 Health Benefits of Cannabis that Everyone Should Know, HEALTH EUROPA 
(July 22, 2019), https://www.healtheuropa.eu/health-benefits-of-cannabis/92499 
[https://perma.cc/9C2V-3BBC] (claiming these benefits); Julie H. Ishida, Alysandra J. 
Zhang, Stacey Steigerwald, Beth E. Cohen, Marzieh Vali, & Salomeh Keyhani, Sources of 
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cannabis industry can also spread defensive disinformation about 
cannabis science by denying or distorting any science linking 
marijuana to negative health consequences.122 

Most likely, the cannabis industry will follow the tobacco industry’s 
lead by attempting to perpetuate the myths that marijuana is harmless 
and non-addictive while nevertheless promoting cannabis use disorder 
with advertisements encouraging overuse and with efforts to make the 
substance more physically addictive.123 After all, the moderate majority 
of cannabis users are of little commercial value compared to the 
minority of heavy users, who account for the bulk of sales.124 In 
Colorado, for example, the heaviest thirty percent of cannabis 
consumers account for almost ninety percent of the demand.125 This is 
a well-established phenomenon in the alcohol industry, where the top 
ten percent of consumers account for over half of the demand.126 By 
promoting cannabis use disorder, the cannabis industry will increase 
users’ risks of long-term health consequences, which are still poorly 

 
Information and Beliefs About the Health Effects of Marijuana, 35 J. GEN. INTERNAL MED. 
153, 156 (2019), https://www.ncbi.nlm.nih.gov/pmc/ 
articles/PMC6957653/pdf/11606_2019_Article_5335.pdf [https://perma.cc/4WBT-
QN6V] (stating that the cannabis industry makes unsubstantiated claims that 
marijuana is a potential treatment for autism, cancer, diabetes, and pregnancy-induced 
nausea); Neil Austin, A Trap for the Unwary: Cannabis Health Claims Likely to Draw 
Scrutiny from Advertising Regulators, CANNABIS & THE L. (Nov. 1, 2018), 
https://www.cannabisandthelaw.com/2018/11/01/a-trap-for-the-unwary-cannabis-
health-claims-likely-to-draw-scrutiny-from-advertising-regulators 
[https://perma.cc/2WGA-Q2VZ]. 
 122. See, e.g., William R. Smith & Paul S. Appelbaum, Two Models of Legalization of 
Psychedelic Substances: Reasons for Concern, 326 JAMA  697, 698 (2021); supra notes 
41–62 and accompanying text. 
 123. See TITLE, supra note 33, at 5–6; German Lopez, The Best Argument Against 
Marijuana Legalization, VOX (June 17, 2015, 2:30 PM), 
https://www.vox.com/2014/9/23/6218695/case-against-pot-legalization-big-
marijuana [https://perma.cc/HNT3-7G8E]. 
 124. Testimony of Mark A.R. Kleiman, Professor of Public Policy, New York 
University, to the Committee on Foreign Affairs and International Trade, Senate of 
Canada (Mar. 22, 2018), https://marroninstitute.nyu.edu/blog/mark-kleiman-
canadian-senate-address [https://perma.cc/XLL2-Y4Q6] [hereinafter Kleiman 
Testimony]. 
 125. MILES K. LIGHT, ADAM ORENS, BRIAN LEWANDOWSKI, & TODD PICKTON, MARKET SIZE AND 

DEMAND FOR MARIJUANA IN COLORADO 2 tbl. 1 (2014), https://sbg.colorado.gov/sites/ 
sbg/files/documents/Market%20Size%20and%20Demand%20Study%2C%20July%2
09%2C%202014%5B1%5D_0.pdf [https://perma.cc/HP9D-D26W]. 
 126. PHILIP J. COOK, PAYING THE TAB: THE COSTS AND BENEFITS OF ALCOHOL CONTROL 8 
(2007). 
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understood.127 The industry will also increase users’ risks of harms 
that stem from addiction itself, such as neglected responsibilities and 
damaged interpersonal relationships.128 

History suggests that a consolidated cannabis industry will promote 
cannabis use disorder with aggressive marketing tactics, including by 
generating marketable science and creating front groups to tout 
specious health benefits and deny adverse health consequences.129 To 
illustrate the limited means by which legal institutions can combat this 
disinformation, the next Section will elaborate on the methods a 
consolidated cannabis industry can use to spread it.  

II.    ADDRESSING CORPORATE DISINFORMATION DIRECTLY 

This Section explores the means by which legal institutions can 
address a consolidated cannabis industry’s disinformation directly. 
The First Amendment’s protection of corporate and commercial 
speech forecloses many of these options.130 Several remain, and this 
Part advocates their adoption. Those solutions are incomplete because 
although big business has proven adept at spreading misinformation 
without itself uttering false and misleading speech,131 the First 
Amendment protects corporate propaganda short of that line.132 
What’s more, a consolidated cannabis industry can use its wealth and 
sophistication not only to spread disinformation, but also to influence 
government countermeasures, to challenge them in court, and to evade 
them when all else fails.133 

A.   Legislative Solutions 

If not for the Supreme Court’s creation of First Amendment 
protections for corporate and commercial speech over the last fifty 
years, there would be a simple solution to some forms of corporate 
propaganda: ban it. Among other commentators, nutrition scientist 
Marion Nestle has proposed this solution in the context of corporate 

 
 127. See supra notes 110–112 and accompanying text. 
 128. See supra notes 113–117 and accompanying text. 
 129. See supra Sections I.A–B. 
 130. Infra Section II.A. 
 131. Infra Section II.B.3. 
 132. Infra Section II.A.2. 
 133. Infra Sections II.B–C. 
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funding for science.134 Other commentators, including epidemiologist 
David Michaels, have sought to retain corporate funding while excising 
the corporate skew through a concept sometimes referred to as 
“sequestration.”135 The idea is that, rather than banning corporate 
funding altogether, the government should require it—exclusively via 
contributions to a fund over which there is no corporate control.136 

This Section will show that the Supreme Court’s First Amendment 
case law prohibits these and most other prior restraints on corporate 
propaganda. Although government may take the bolder step of 
prohibiting cannabis altogether, once prohibition ends, it generally 
may not then take the smaller step of banning or even burdening the 
legal cannabis industry’s speech.137 The result is that legislation is too 
blunt an instrument to deal with corporate propaganda, except insofar 
as the legislation requires case-by-case application by prosecutors or 
regulators. 

1. First Amendment “Speech” by Corporations 
A consolidated cannabis industry can disseminate disinformation in 

many ways, including advertisements, packaging, public statements, 
messaging to the media, and funding of scientists, front groups, agents, 
and allies.138 All of these methods fall within the First Amendment’s 
ambit. Whether the methods involve traditional speech or spending 
money, which is also speech for First Amendment purposes,139 they fall 
into two overlapping categories: “corporate speech” and “commercial 
speech.”140 

The speaker’s identity is the sole determinant of whether the speech 
qualifies as “corporate.” If uttered by a corporation, all of the forms of 
speech listed above constitute corporate speech. This simple 

 
 134. NESTLE, supra note 44, at 182 (discussing banning as a good but unlikely 
option). 
 135. Jenny White & Lisa A. Bero, Corporate Manipulation of Research: Strategies Are 
Similar Across Five Industries, 21 STAN. L. & POL’Y REV. 105, 133 (2010); DAVID MICHAELS, 
THE TRIUMPH OF DOUBT: DARK MONEY AND THE SCIENCE OF DECEPTION 211–12 (2020). 
 136. See MICHAELS, supra note 135, at 211–12. 
 137. See 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 513–14 (1996) (holding 
that, absent prohibition, there is no “vice” exception to the First Amendment). 
 138. See supra Part I. 
 139. See, e.g., First Nat’l Bank of Bos. v. Bellotti, 435 U.S. 765, 784–85 (1978) 
(holding that certain corporate political expenditures are fully protected speech under 
the First Amendment). 
 140. See infra notes 148–162 and accompanying text. 
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determination has little doctrinal value, because courts treat corporate 
speech like any other; it gets “the full panoply of [First Amendment] 
protections.”141 For instance, corporate funding of science or politics is 
fully protected corporate speech.142 The Court created the corporate 
right to make political contributions in the 1970s143 and famously 
extended that right to corporate “independent expenditures” in the 
2010 case Citizens United v. Federal Election Commission.144 This was an 
important expansion of businesses’ ability to influence government 
actions, because it allows them to side step the limits on direct 
contributions to candidates, which are constitutional when applied to 
both individuals and corporations.145 Because courts treat corporate 
speech no differently than the speech of individuals, laws restricting it 
on the basis of its content are subject to strict scrutiny.146 Thus, these 
restrictive laws are almost always unconstitutional, unless they fall 
into a category of unprotected or less protected speech.147 

Fraud and defamation are categories of speech that do not get First 
Amendment protection, whether uttered by a corporation or an 
individual.148 Accordingly, laws restricting those forms of speech are 
subject to rational basis review and thus are almost always 
constitutional.149 

 
 141. Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 68 (1983). 
 142. Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 365 (2010); see Va. State 
Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 762 (1976) 
(recognizing that the dissemination of science is supported by the First Amendment). 
 143. See Bellotti, 435 U.S. at 784–85. 
 144. 558 U.S. 310, 365–72 (2010) (overruling Austin v. Mich. Chamber of Com., 494 
U.S. 652 (1990)). Independent expenditures are methods of promoting candidates by 
funding communications that advocate their election or defeat but that are not 
coordinated with the candidate, his or her committee, or his or her party. Making 
Independent Expenditures, FED. ELECTION COMM’N, https://www.fec.gov/help-candidates-
and-committees/making-disbursements-pac/independent-expenditures-
nonconnected-pac [https://perma.cc/42X9-RRDD]. 
 145. Buckley v. Valeo, 424 U.S. 1, 23, 29, 35, 38 (1976) (per curiam) (upholding the 
constitutionality of candidate contribution limits for individuals, groups, political 
committees, and corporations). 
 146. See Bolger, 463 U.S. at 67–68 (noting that public comments made by 
corporations are entitled to the full protection of the First Amendment). 
 147. See id. 
 148. United States v. Alvarez, 567 U.S. 709, 717–18 (2012). 
 149. See id. (explaining that the government may formulate “content-based 
restrictions,” so long as the restrictions are confined to defamation, fraud, or another 
type of speech not protected by the First Amendment). But see infra Section II.A.3 
(explaining that prior restraints on false statements are unconstitutional). 
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Other categories of speech, including commercial speech, get an 
intermediate amount of First Amendment protection, whether uttered 
by a corporation, a lawyer, or a pharmacist. Once a court determines 
that the speech at issue is commercial, it will assess laws restricting it 
under Central Hudson’s150 intermediate scrutiny and laws compelling it 
under Zauderer’s151 even less exacting scrutiny.152 Central Hudson has 
repeatedly come under fire, both in the Supreme Court, where justices 
have tried and failed to replace it,153 and in the academy, where 
scholars have argued that the test’s “fit” requirement is “a blank check 
for activist judges to de- or re-regulate on behalf of businesses.”154 In 
Section II.C.3, this criticism will come into focus.155 

To determine whether speech is commercial, courts look to the 
character of the speech itself; again, the speaker’s identity is not 
relevant to the analysis. In Bolger v. Youngs Drug Products Corp., the 
Supreme Court explained that commercial speech either (1) does “no 
more than propose a commercial transaction” or (2) is an 
advertisement, refers to a specific product, and is economically 
motivated.156 The Court strongly suggested that speech satisfying all 
three of the latter factors is commercial, but it “express[ed] no opinion” 
on whether speech is commercial if it satisfies only one or two of those 
factors.157 Other cases provide some clarification. First, the Court has 
clarified that an economic motivation, alone, does not make speech 

 
 150. 447 U.S. 557 (1980). 
 151. 471 U.S. 626 (1985). 
 152. Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557, 563–
64 (1980) (intermediate scrutiny requiring substantial government interest that 
directly and limitedly regulates speech); Zauderer v. Off. of Disciplinary Couns. of the 
Sup. Ct. of Ohio, 471 U.S. 626, 651 (1985) (limited rational basis requiring reasonable 
relation to the State’s interest in preventing consumer deception). 
 153. See, e.g., 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 488–517 (1996) 
(plurality opinion) (attempting to replace the Central Hudson test but failing to garner 
a majority, with this case being decided based on a 5-4 divided court). 
 154. John C. Coates IV, Corporate Speech & the First Amendment: History, Data, and 
Implications, 30 CONST. COMMENT. 223, 246 (2015). 
 155. See infra notes 472–475 and accompanying text. 
 156. Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 66–67 (1983) (quoting Va. 
State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 762 (1976)); 
see also Krista Hessler Carver, A Global View of the First Amendment Constraints on FDA, 
63 FOOD & DRUG L.J. 151, 169–70 (2008) (discussing the Bolger factors and noting that 
“[c]ommentators disagree as to whether Bolger is still valid”). 
 157. See Bolger, 463 U.S. at 66 n.13, 67 n.14. 
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commercial.158 Second, the Court has indicated that “direct comments 
on public issues,”159 like politics or science,160 receive full First 
Amendment protection.161 Finally, where commercial speech is 
“inextricably intertwined with otherwise fully protected speech,” it 
loses its commercial character.162 Whether uttered by corporations or 
individuals, that speech receives full First Amendment protection, 
meaning that laws restricting or compelling it on the basis of its 
content are subject to strict scrutiny. 

This guidance is not always easy to apply,163 especially because 
courts have been increasingly willing to ratchet up protections for 
commercial speech by collapsing its distinction from non-commercial 
speech.164 For now, however, the Supreme Court’s First Amendment 
jurisprudence indicates that advertising, packaging, and sales activity 
are commercial speech and that corporate funding of science is not.165 

 
 158. See Bd. of Trs. of the State Univ. of N.Y. v. Fox, 492 U.S. 469, 482 (1989) (“While 
these examples consist of speech for a profit, they do not consist of speech that 
proposes a commercial transaction, which is what defines commercial speech.”). 
 159. Bolger, 463 U.S. at 68. 
 160. See Va. State Bd. of Pharmacy, 425 U.S. at 762 (indicating that science is a 
fundamental First Amendment value); Miller v. California, 413 U.S. 15, 34 (1973) 
(same); Manual Enters., Inc. v. Day, 370 U.S. 478, 487 (1962) (plurality) (same). 
 161. Bolger, 463 U.S. at 67–68. 
 162. Riley v. Nat’l Fed’n of the Blind of N.C., Inc., 487 U.S. 781, 796 (1988). See 
generally United States v. Philip Morris USA Inc., 566 F.3d 1095, 1144 (D.C. Cir. 2009) 
(per curiam). In that case, the D.C. Circuit appears to hold that the tobacco industry’s 
“various claims—denying the adverse effects of cigarettes and nicotine in relation to 
health and addiction—constitute commercial speech,” because each of those 
statements was disseminated to persuade the public to purchase cigarettes. Id. at 
1144. But the court goes on to acknowledge that some of the tobacco industry’s 
“marketing efforts” may have been inextricably intertwined with the industry’s “past 
participation in the public controversy surrounding smoking and health.” Id. The D.C. 
Circuit does not state with specificity which of the tobacco industry’s statements fall 
into the former category and which fall into the latter. Id. Instead, it holds that the 
“intentionally fraudulent character of the noncommercial public statements” removes 
them from the First Amendment’s ambit, and thus prevents them from turning the 
commercial speech into “intertwined” corporate speech. Id. 
 163. See, e.g., Nigel Barrella, First Amendment Limits on Compulsory Labeling, 71 
FOOD & DRUG L.J. 519, 525–26 (2016) (discussing the limits of what counts as 
“commercial speech”); TAMARA R. PIETY, BRANDISHING THE FIRST AMENDMENT: COMMERCIAL 

EXPRESSION IN AMERICA 22 (2012) (arguing that commercial speech is much broader than 
the Court has suggested to date). 
 164. See, e.g., PIETY, supra note 163, at 2–3, 26–30; Leslie Gielow Jacobs, Compelled 
Commercial Speech as Compelled Consent Speech, 29 J.L. & POL. 517, 518–19 (2014). 
 165. See supra notes 162–63 and accompanying text. 
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Press releases about new studies and statements on company websites 
about cannabis science are closer to the nebulous line.166 

2. Banning or Burdening Corporate Disinformation 
In Sorrell v. IMS Health Inc.,167 the Supreme Court held that the 

government cannot ban or burden corporate propaganda—whether 
commercial or non-commercial—unless the government shows that it 
is “false or misleading within the meaning of th[e] [Supreme] Court’s 
First Amendment precedents.”168 

This is significant because a consolidated cannabis industry can 
distort the truth without crossing that line.169 One example is science 
funding. Certainly, a consolidated cannabis industry can fund shoddy 
science, some of which may be false or misleading; the tobacco and 
food-and-beverage industries are both guilty of this.170 But most 
industry-funded science is not false or misleading; it is merely biased 
and incomplete.171 

This skew occurs whether the scientists realize it or not.172 Michaels 
argues that, after decades of corporate disinformation campaigns, 
there is an entire industry of “mercenary scientists” employed by 
“product defense firms.”173 With the help of lawyers, these firms have 
developed a series of techniques to re-shape science to their sponsors’ 
desire without running afoul of fraud laws.174 In addition to these 
mercenary scientists are those who do not know—and indeed 
vehemently deny—that corporate funding biases them in any way.175 

 
 166. See, e.g., Barrella, supra note 163, at 525 (“[A] company publishing a press 
release about a new study on an off-label use or even simply posting a favorable 
journal article on the company’s website, might be closer to the line between purely 
commercial and non-commercial speech.”); infra Section II.B.1 (discussing Nike Inc. v. 
Kasky, 539 U.S. 654, 655 (2003) (per curiam)). 
 167. 564 U.S. 552 (2011). 
 168. Id. at 564–66, 579. 
 169. See infra Section II.B.3. 
 170. See, e.g., Choi, supra note 65; White & Bero, supra note 135135, at 113–14. 
 171. See, e.g., NESTLE, supra note 44, at 42–43, 205–07. 
 172. Id. at 175. 
 173. See MICHAELS, supra note 135, at 228–31, 237–49(discussing the prevalence of 
biased corporate-sponsored science and its effects on political outcomes). 
 174. Id. at 3, 19–20, 22–24. See generally DAVID MICHAELS, DOUBT IS THEIR PRODUCT: 

HOW INDUSTRY’S ASSAULT ON SCIENCE THREATENS YOUR HEALTH 46–55 (2008) (chronicling 
how industry obscures negative research results). 
 175. See NESTLE, supra note 44, at 175 (“[E]ven small [financial] contributions can 
exert influence [on researchers].”). 
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In most cases, they are mistaken, because extensive research supports 
the existence of a “funding effect”: no matter who the researchers are, 
studies funded by private sponsors tend to provide results the 
sponsors seek.176 The funding effect literature explains this 
phenomenon by reference to “motivated reasoning,” explaining that 
the funding source can be a powerful motivator for the reasoning of 
scientists, who must make many decisions throughout a laboratory 
experiment that can shape the outcome.177 

In other words, not only can a consolidated cannabis industry 
selectively fund research supporting the industry position and thereby 
give an outsize voice to a minority view,178 its money can introduce 
bias at every stage of the research process—from the research 
question to the design and methods to the evidence gathering and 
finally the reporting.179 

The Supreme Court addressed an analogous form of corporate 
propaganda in Sorrell.180 The issue there was the pharmaceutical 
industry’s “detailing”: its private visits to doctors’ offices meant to 
promote brand name drugs over generics, which are far cheaper for 
patients and far less profitable for industry.181 Vermont’s legislature 
found that this practice hurt residents by unnecessarily increasing the 
cost of health care.182 As a solution, Vermont burdened the industry’s 
detailing by banning the use for marketing purposes, absent the 
doctor’s consent, of prescriber-identifying information—information 
that allows detailers to target their visits to particular doctors and 
tailor their message to that particular doctor’s preference, attitude, and 
prescriber style.183 

 
 176. E.g., MICHAELS, supra note 135, at 208, 233–37; NESTLE, supra note 44, at 35. 
 177. See, e.g., MICHAELS, supra note 135, at 234 (collecting studies finding that 
corporate sponsorship biases research results in favor of the sponsor); NESTLE, supra 
note 44, at 35 (same). 
 178. See Julia Belluz, Food Companies Distort Nutrition Science. Here’s How to Stop 
Them., VOX (Apr. 21, 2016), https://www.vox.com/2016/3/3/11148422/food-science-
nutrition-research-bias-conflict-interest [https://perma.cc/WF4H-M3F5], (discussing 
how food companies distort nutrition science in their favor). 
 179. NESTLE, supra note 44, at 36, 42 fig. 1; accord White & Bero, supra note 135, at 
106. 
 180. Sorrell v. IMS Health Inc., 564 U.S. 552, 557–61 (2011). 
 181. Id. at 557–58. 
 182. Id. at 560–61. 
 183. Id. at 558–60. 
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The Supreme Court emphasized that Vermont neither “contend[ed] 
that detailing is false or misleading within the meaning of this Court’s 
First Amendment precedents,” nor “argue[d] that the provision 
challenged here will prevent false or misleading speech.”184 This was 
important doctrinally because the threshold question in Central 
Hudson’s analysis is whether the speech is false or misleading.185 If so, 
it ostensibly receives no First Amendment protection.186 If not, the 
court can move on to Central Hudson’s other factors which, as stated 
above, set out an intermediate scrutiny test that give courts wide 
latitude to uphold or invalidate the relevant speech restriction.187 But, 
in Sorrell, the Court did not merely rely on Central Hudson to invalidate 
Vermont’s law.188 Indeed, although the statute plainly addressed 
commercial speech—it targeted speech meant to “persuade the doctor 
to prescribe a particular pharmaceutical”189—the Court declined to say 
whether Vermont’s law addressed purely commercial speech.190 
Instead, the Court emphasized that, rather than contending that the 
restricted detailing was false or misleading, Vermont’s legislature 
merely found that detailing caused doctors to issue prescriptions 
based on “incomplete and biased information,” causing the 
“marketplace for ideas on medicine safety and effectiveness [to be] 
frequently one-sided.”191 In light of these findings, Vermont’s statute 
sought to restore balance to the debate about which drugs doctors 
should prescribe by making detailing less effective.192  

The Supreme Court held that this legislative purpose is 
unconstitutional, because it “disfavors marketing, that is, speech with a 
particular content,” and “disfavors specific speakers, namely 
pharmaceutical manufacturers.”193 Vermont could “not burden the 

 
 184. Id. at 579. 
 185. Central Hudson & Gas Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557, 558 
(1980). 
 186. Id. at 566. 
 187. See id. (after the (1) falsity analysis, the Court determines (2) “whether the 
asserted governmental interest is substantial;” (3) “whether the regulation directly 
advances the governmental interest asserted;” and (4) “whether it is not more 
extensive than necessary to serve the interest”). 
 188. Sorrell, 564 U.S. at 579–80. 
 189. Id. at 558. 
 190. Id. at 571. 
 191. Id. at 561. 
 192. Id. at 560–61. 
 193. Id. at 564. 
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speech of others in order to tilt public debate in a preferred 
direction.”194 In so holding, the Court used principles that apply to fully 
protected speech—i.e., the question of whether the speech restriction 
is “content-based”—to invalidate a commercial-speech restriction, 
thereby ratcheting up the constitutional protections for commercial 
speech.195 The result is that the First Amendment now prohibits any 
law meant to ban or burden corporate propaganda that does not meet 
the Supreme Court’s definition of false or misleading speech, because 
such a law would disfavor speech with a particular content 
(propaganda) and would disfavor particular speakers 
(corporations).196 

3. Prior Restraints on Fraud 
In the 1980s, decades before the Court decided Sorrell in 2011, it 

heard a series of cases addressing state and local efforts to combat 
fraud by those soliciting charitable contributions.197 After determining 
that the commercial speech at issue in these cases was “inextricably 
intertwined” with fully protected, non-commercial speech,198 and thus 
subject to strict scrutiny rather than intermediate scrutiny, the 
Supreme Court struck down each piece of legislation.199 In so doing, the 
Court established the rule that government cannot ban or burden even 
false and misleading non-commercial speech ex ante; it can combat 
such fraud only with liability ex post.200 

To understand this principle, it helps to look at the increasingly 
narrowly tailored legislative attempts to ban false and misleading 
speech that the Court invalidated in these cases. In Schaumburg v. 
Citizens for a Better Environment,201 the Court addressed a local 
ordinance requiring that, to get a license allowing door-to-door 
charitable solicitation, at least seventy-five percent of the collections 

 
 194. Id. at 578–79. 
 195. Id. at 564. 
 196. See id. 
 197. See, e.g., Riley v. Nat’l Fed’n of the Blind of N.C., 487 U.S. 781 (1988); Sec’y of 
State of Md. v. Munson, 467 U.S. 947 (1984); Vill. of Schaumburg v. Citizens for a Better 
Env’t, 444 U.S. 620 (1980). 
 198. Riley, 487 U.S. at 796. 
 199. See Riley, 487 U.S. at 803; Munson, 467 U.S. at 970; Schaumburg, 444 U.S. at 
639. 
 200. See infra notes 201–210 and accompanying text (discussing Schaumburg, 
Munson, and Riley). 
 201. 444 U.S. 620 (1980). 
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be used for the organization’s charitable purpose.202 The Village of 
Schaumburg enacted this ordinance because it believed that an 
organization that used too much of its revenues on fundraising, 
salaries, and overhead was not a charitable organization but a for-
profit enterprise; accordingly, the village believed that it would be 
fraudulent for such organizations to represent themselves as charities 
when soliciting contributions.203 In Secretary of State of Maryland v. 
Joseph H. Munson Co.,204 the Court addressed a Maryland statute that 
included a similar seventy-five percent requirement, as well as a 
provision allowing an administrative waiver of that requirement based 
on financial necessity.205 The North Carolina statute the Court 
addressed in Riley v. National Federation of the Blind of North 
Carolina206 was more complicated.207 It prohibited professional 
fundraisers from retaining an “unreasonable” or “excessive” fee for 
their charitable solicitation efforts.208 Under the statute, a fee of up to 
twenty percent was reasonable; a fee between twenty and thirty-five 
percent was unreasonable upon a showing that the solicitation did not 
involve advocacy or the dissemination of information; and a fee of 
more than thirty-five percent was unreasonable unless the fundraiser 
could show that the fee was necessary either because the solicitation 
involved advocacy or the dissemination of information or because, 
without the fee, the charity’s ability to raise money or communicate 
would be significantly diminished.209 

Although the Court framed the issue as an overbreadth problem in 
Schaumburg, neither Maryland’s waiver provision nor North Carolina’s 
three-tiered reasonableness analysis saved their statutes from the 
First Amendment.210 What started as an overbreadth problem became 

 
 202. Id. at 622. 
 203. Id. at 636. 
 204. 467 U.S. 947 (1984). 
 205. Id. at 950–52. 
 206. 487 U.S. 781 (1988). 
 207. See id. at 784–87 (addressing a statute governing fee retention for charitable 
organizations soliciting fundraising). 
 208. Id. at 784. 
 209. Id. at 784–85. 
 210. See id. at 795 (holding North Carolina’s reasonableness provision 
unconstitutional because it was not “the most efficient means of preventing fraud”); 
Sec’y of State of Md. v. Joseph H. Munson Co., 467 U.S. 947, 968 (1984) (holding that 
Maryland’s waiver provision did not cure Schaumburg’s overbreadth problem); 
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an outright ban on legislative attempts to place a prior restraint on 
fraud—at least where non-commercial speech is concerned.211 

In these cases, the Court repeatedly emphasized that “[b]road 
prophylactic rules in the area of free expression are suspect.”212 As a 
result, legislation is usually too blunt an instrument to combat 
corporate propaganda. It is true there is an atmospheric difference 
between charitable organizations and commercial cannabis companies, 
especially to the conservative judges and justices who currently 
dominate the federal bench.213 But the Supreme Court has made clear 
that, doctrinally, it does not treat speech differently on the basis of its 
speaker’s corporate identity.214 

In Schaumburg, Munson, and Riley, the Court explained that, although 
combatting fraud was a legitimate governmental interest, the relevant 
regulators should have addressed it with more targeted measures, like 
prohibiting fraudulent misrepresentations and using the penal laws to 
punish such conduct directly.215 Such ex-post enforcement of statutes 
banning false or misleading speech is the only means by which the 
government may combat non-commercial corporate disinformation, 
which is the subject of Section II.B.216 Later, Section II.C.3 addresses 
government efforts to restrict corporate disinformation in advertising 
and packaging. 

 
Schaumburg v. Citizens for a Better Env’t, 444 U.S. 620, 639 (1980) (holding that the 
local ordinance was overbroad). 
 211. See sources cited supra note 197. 
 212. Riley, 487 U.S. at 801 (quoting NAACP v. Button, 371 U.S. 415, 438 (1963)); 
accord Schaumburg, 444 U.S. at 637 (“The Village may serve its legitimate interests, but 
it must do so by narrowly drawn regulations designed to serve those interests without 
unnecessarily interfering with First Amendment freedoms.”). 
 213. See, e.g., Gonzales v. Raich, 545 U.S. 1, 42 (2005) (O’Connor, J., dissenting) 
(indicating conservative Justices’ hostility to cannabis). 
 214. See supra Section II.A.1. 
 215. See Riley, 487 U.S. at 800 (stating that the government may address its 
concerns about fraudulent solicitations through enforcement of its antifraud laws); 
Munson, 467 U.S. at 966–68 (same); Schaumburg, 444 U.S. at 637 (same). 
 216. See supra notes 201–209 and accompanying text (discussing Schaumburg, 
Munson, and Riley). 



2190 AMERICAN UNIVERSITY LAW REVIEW [Vol. 71: 2157 

 

B.   Judicial Solutions 

Over the past fifty years, corporations have gained and expanded 
their First Amendment rights.217 Section II.B.1 shows how they may 
expand those rights further still by continuing to challenge fraud 
prosecutions. For now, fraud prosecutions are useful weapons in the 
government’s shrinking anti-disinformation arsenal. Accordingly, 
Section II.B.2 identifies the strengths and weaknesses of this 
governmental response. Section II.B.3 then identifies the many ways in 
which a consolidated cannabis industry can disseminate 
misinformation about cannabis science without exposing itself to 
liability. 

1. The Constitutionality of Fraud Prosecutions 
Fifteen years after Schaumburg, Munson, and Riley, the Supreme 

Court reaffirmed the constitutionality of fraud prosecutions in Illinois 
ex rel. Madigan v. Telemarketing Associates, Inc.218 There, the Illinois 
Attorney General alleged that certain professional fundraisers 
committed fraud by representing “a significant amount of each dollar 
donated” would go to the charity, even though the fundraisers retained 
at least 85% of the revenues they generated.219 The Illinois court 
previously held that Schaumburg, Munson, and Riley barred the state 
from prosecuting the fraud, but the Supreme Court disagreed.220 It 
explained that, although “prophylactic statutes designed to combat 
fraud by imposing prior restraints on solicitation” are unconstitutional, 
individual fraud prosecutions are not.221 

However, that same year, the Supreme Court indicated some 
hostility to fraud prosecutions. First, it suggested in Madigan that fraud 
prosecutions require safeguards, like proof of knowledge of falsity, 

 
 217. See First Nat’l Bank of Bos. v. Bellotti, 435 U.S. 765, 784 (1978) (establishing 
the right to corporate speech); Va. State Bd. of Pharmacy v. Va. Citizens Consumer 
Council, Inc., 425 U.S. 748, 758–73 (1976) (establishing the right to commercial 
speech). Before Bellotti, the Supreme Court had granted the First Amendment rights of 
freedom of speech and freedom of the press to media corporations. See Grosjean v. Am. 
Press Co., 297 U.S. 233, 249 (1936). Bellotti extended the free speech right to non-
media corporations. See Bellotti, 435 U.S. at 784. 
 218. 538 U.S. 600 (2003); see also United States v. Alvarez, 567 U.S. 709, 723 (2012) 
(plurality opinion) (reaffirming the constitutionality of fraud prosecutions in dicta). 
 219. Madigan, 538 U.S. at 605. 
 220. Id. at 606, 619–21. 
 221. Id. at 612, 619–21. 
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intent to mislead, and detrimental reliance.222 Second, it granted 
certiorari in Nike, Inc. v. Kasky.223 

Nike called on the Court to determine whether a private attorney 
general could civilly prosecute Nike and five of its corporate officers 
for violating California laws banning unfair competition and false 
advertising.224 The allegations in that case, which Nike moved to 
dismiss on First Amendment grounds, were that the company and its 
officers negligently made several misrepresentations during a public-
relations campaign meant to rebut bad press about the working 
conditions in its foreign facilities.225 The plaintiff alleged that Nike 
made these misrepresentations on its website; in press releases; in 
letters to newspaper editors, university presidents, and athletic 
directors; and in a report about working conditions that Nike 
commissioned and published.226 

Although the Supreme Court ultimately dismissed the writ of 
certiorari in Nike as improvidently granted,227 Justice Stevens indicated 
the Court’s thinking in a concurring opinion.228 He explained that the 
issue in the case was “whether a corporation participating in a public 
debate”—there, globalization—"may ‘be subjected to liability for 
factual inaccuracies.’”229 According to Justice Stevens, the 
constitutional question turned on two issues: (1) whether Nike’s 
statements were corporate or commercial speech, and (2) if the 
statements were commercial speech, whether they could subject Nike 
to liability.230 The case turned on these issues, Justice Stevens 

 
 222. Id. at 620–22. Such requirements could undermine the constitutional standing 
of state laws, like New York’s Martin Act, that sweep more broadly than common law 
fraud. See, e.g., State v. Rachmani Corp., 525 N.E.2d 704, 707 n.6 (N.Y. 1988) (citing N.Y. 
Gen. Bus. Law § 353 (McKinney 2014)) (allowing the New York Attorney General to 
successfully prosecute “fraudulent practices” without proving scienter, reliance, or 
damages). 
 223. 539 U.S. 654, 655 (2003) (per curiam). 
 224. Id. at 656, 661. 
 225. Id. at 656. 
 226. Id. at 672 (Breyer, J., dissenting) (listing nine instances of Nike’s 
communications alleged to contain misrepresentations). 
 227. Id. at 655 (per curiam). 
 228. Id. at 656 (Stevens, J., concurring). 
 229. Id. at 657. 
 230. Id. Justice Stevens also indicated the speech was not purely commercial but 
rather was “a blending of commercial speech, noncommercial speech and debate on an 
issue of public importance.” Id. at 663; see also id. at 676 (Breyer, J., dissenting) 
(reaching the same conclusion). 
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suggested, because false, misleading, but non-commercial corporate 
speech on public issues could not expose the speaker to liability unless 
the false statements were made knowingly or recklessly.231 The open 
question was whether Nike’s speech qualified for this constitutional 
protection, either because it was not purely commercial speech or 
because commercial speech warrants that protection too.232 

Citing Exxon’s and Pfizer’s amicus briefs as support, Justice Stevens 
further explained that there was a substantial interest in protecting 
Nike, a participant in the debate about labor practices used by 
multinational corporations, “from the chilling effect of the prospect of 
expensive litigation.”233 One irony is that big businesses like Nike, 
Exxon, and Pfizer frequently wear down plaintiffs and deter others 
from bringing suit by ratcheting up the cost of litigation, not only 
buying the best lawyers but also fighting every discovery motion, 
appealing every adverse decision, and otherwise using their financial 
might to tilt the outcome in their favor.234 Indeed, big business often 
initiates the litigation, especially now that the Supreme Court has given 
it so much ammunition to weaponize the Constitution.235 For example, 

 
 231. Id. at 659–60 (Stevens, J., concurring) (citing N.Y. Times Co. v. Sullivan, 376 U.S. 
254 (1964)); see also United States v. Alvarez, 567 U.S. 709, 719 (2012) (plurality 
opinion) (“[F]alsity alone may not suffice to bring the speech outside the First 
Amendment. The statement must be a knowing or reckless falsehood.” (citing Sullivan, 
376 U.S. at 280)). 
 232. See Nike, 539 U.S. at 657 (Stevens, J., concurring). 
 233. Id. at 664; see also id. at 668–83 (Breyer, J., dissenting) (emphasizing the 
chilling effect the threat of prosecution can have on corporate speech). 
 234. See, e.g., Nora Freeman Engstrom & Robert L. Rabin, Pursuing Public Health 
Through Litigation: Lessons from Tobacco and Opioids, 73 STAN. L. REV. 285, 296–98 
(2021) (describing how the tobacco industry used these tactics to avoid losing or 
settling any of the hundreds of lawsuits it faced between the early 1950s and early 
1990s). 
 235. See WINKLER, supra note 101 (describing large corporations as “constitutional 
first movers” and “constitutional leveragers,” who spend on expensive and protracted 
litigation to create new rights for themselves); Robert L. Rabin, Reexamining the 
Pathways to Reduction in Tobacco-Related Disease, 15 THEORETICAL INQUIRIES IN L. 507, 
508–09 (2014) (stating that a recent development in government/tobacco-industry 
interaction has been “the resort by the industry to litigation in a new guise—
particularly reliant on the First Amendment—as an offensive weapon targeting 
regulatory controls, in contrast to traditional common law defensive efforts in the tort 
litigation”); ALLAN M. BRANDT, THE CIGARETTE CENTURY: THE RISE, FALL, AND DEADLY 

PERSISTENCE OF THE PRODUCT THAT DEFINED AMERICA 371, 381–82 (2007) (describing how 
Philip Morris’s libel suit against ABC for its Day One broadcast chilled media coverage 
of the tobacco industry’s disinformation campaign). 
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Exxon sued the New York, Massachusetts, and U.S. Virgin Islands 
Attorneys General on First Amendment grounds, among others, based 
on their investigations into whether Exxon had committed consumer 
or securities fraud in its communications about climate science.236 
Although that action was not legally fruitful for Exxon,237 it led the 
Virgin Islands Attorney General to withdraw its subpoena,238 and it 
diverted the other Attorneys Generals’ time, money, and resources 
away from their investigations. Today, the First Amendment is not just 
a shield for corporate propaganda; it is a sword too. 

If big business keeps challenging the constitutionality of fraud 
prosecutions for corporate disinformation it may get the judgment it 
sought in Nike—especially now that the Supreme Court has further 
collapsed the distinction between corporate and commercial speech in 
Sorrell239 and held in United States v. Alvarez240 that bans on false but 
non-fraudulent speech are unconstitutional.241 At the very least, the 
government will be on shaky constitutional footing if it seeks to 
combat corporate disinformation by loosening the requirements 
necessary to make out a fraud prosecution.242 Yet, as the next two 
sections will show, corporate disinformation often evades such 
prosecutions. 

2. Liability for Corporate Disinformation 
From the start, a primary motivation for the tobacco industry’s 

disinformation campaign was litigation.243 The industry did not want 
to compensate tort claimants for their premature deaths, serious 

 
 236. John Schwartz, Exxon Mobil Fights Back at State Inquiries into Climate Change 
Research, N.Y. TIMES (June 16, 2016), https://www.nytimes.com/2016/06/17/ 
science/exxon-mobil-fights-back-at-state-inquiries-into-climate-change-research.html 
[https://perma.cc/8AMS-7HCK]. Disclosure: The author represented Exxon in these 
actions and investigations as a junior associate in 2016 and 2017. 
 237. See Exxon Mobil Corp. v. Schneiderman, No. 17-CV-02301 (VEC) (S.D.N.Y. 
2018) (court order dismissing the action). 
 238. Phil McKenna, Virgin Islands and Exxon Agree to Uneasy Truce Over Climate 
Probe, INSIDE CLIMATE NEWS (July 7, 2016), 
https://insideclimatenews.org/news/07072016/virgin-islands-exxon-agree-climate-
probe-subpoena-claude-walker-schneiderman-healey [https://perma.cc/83E9-VAHN]. 
 239. See supra notes 180–183 and accompanying text (discussing Sorrell v. IMS 
Health Inc., 564 U.S. 552 (2011)). 
 240. 567 U.S. 709 (2012). 
 241. Id. at 723, 729–30. 
 242. See supra note 222 (discussing the Martin Act). 
 243. Supra Section I.A. 
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diseases, or medical bills.244 The industry was effective on that front. 
Although the industry did ultimately suffer legal defeats, the monetary 
liability went almost entirely to state coffers or research funds, leaving 
nearly every victim of the tobacco industry’s fraud uncompensated.245 
In addition, the industry delayed its liability by decades, suffering no 
damages or reported settlements in any of the 800 plus lawsuits 
smokers brought between the early 1950s and early 1990s.246 

What ultimately reversed this trend in the mid-1990s was not a 
mounting scientific consensus about cigarettes’ health effects.247 After 
all, scientists had reached a consensus that cigarettes cause cancer by 
the 1960s, at the latest.248 Rather, what reversed this trend was the 
disclosure by whistleblowers of millions of pages of internal emails 
and research revealing the tobacco industry’s reprehensible 
conduct.249 

From a liability perspective, these disclosures were critical. First, 
they provided prosecutors and plaintiffs with evidence that the 
industry did not sincerely believe its statements about tobacco’s health 
effects.250 When prosecuting corporate disinformation campaigns, this 
is arguably the only way to establish an industry’s knowledge and 
intent, given courts’ unwillingness—and lack of institutional 
capacity—to wade into debates about what constitutes truth and 

 
 244. Supra Section I.A. 
 245. See Engstrom & Rabin, supra note 234, at 350 (explaining that, because the 
industry’s liability went mostly into state coffers, it could not serve tort’s 
compensatory function); id. at 306 (“As of January 2007, experts reported that 
‘[d]efendants have paid judgments in just six individual smoking and health lawsuits 
ever.’ Over the past decade, this trend has endured.”) (quoting Brief of Amici Curiae 
Tobacco Control Health Resource Center Division of the Public Health Advocacy 
Institute, Inc. & the Tobacco Control Legal Consortium in Support of Respondents at 2, 
McLaughlin v. Am. Tobacco Co., 522 F.3d 215 (2d Cir. 2008)). 
 246. E.g., Robert L. Rabin, Tobacco Control Strategies: Past Efficacy and Future 
Promise, 41 LOY. L.A. L. REV. 1721, 1732–44 (2008); The Master Settlement Agreement: 
An Overview, PUB. HEALTH L. CTR. 1, 2 (Jan. 2019), 
https://www.publichealthlawcenter.org/sites/default/files/resources/MSA-
Overview-2019.pdf. 
 247. BRANDT, supra note 235, at 357.  
 248. Id. at 153, 159. 
 249. E.g., id. at 357; Rabin, supra note 246, at 1732; see also, e.g., Rabin, supra note 
235, at 521–22. 
 250. BRANDT, supra note 235, at 357; Rabin, supra note 246, at 1732. 
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falsity in speech about science.251 Second, and perhaps more 
importantly, the disclosure of internal documents brought severe 
reputational damage to the industry. Judges, juries, and the general 
public discovered that the tobacco industry had (1) long known the 
truth about cigarettes’ negative health effects and deliberately sought 
to deceive the public about them, (2) targeted advertising and 
promotional campaigns at minors, and (3) manipulated nicotine 
delivery in a manner designed to promote and sustain addiction.252 
These reputational costs brought a drop in sales, a wave of restrictive 
legislation and regulation, and hundreds of billions of dollars of 
liability.253 

The primary liability the tobacco industry suffered was its Master 
Settlement Agreement (“MSA”) with state Attorneys General.254 In 
total, the industry agreed to pay the states almost $250 billion, over 
twenty-five years, as well as payments of $9 billion per year in 
perpetuity, to reimburse the states for their Medicaid costs.255 The MSA 
also included a raft of equitable relief, including several restrictions on 
advertising.256 

 
 251. See United States v. Alvarez, 567 U.S. 709, 751–52 (2012) (Alito, J., dissenting) 
(stating “hypothetical laws prohibiting false statements about history, science, and 
similar matters” are constitutionally problematic because it is “perilous to permit the 
state to be the arbiter of truth” in these areas, “[e]ven where there is a wide scholarly 
consensus”); Jason Pielemeier, Disentangling Disinformation: What Makes Regulating 
Disinformation So Difficult?, 2020 UTAH L. REV. 917, 922 (2020) (“[I]t can be extremely 
difficult to objectively determine the truth in a given context, much less establish 
whether an individual knew or should have known that certain information was 
untrue or misleading.”); Shannon M. Roesler, Evaluating Corporate Speech About 
Science, 106 GEO. L.J. 447, 473–79 (2018) (explaining why it is especially difficult for 
prosecutors to establish truth in the context of speech about science). 
 252. BRANDT, supra note 235, at 357; Rabin, supra note 246, at 1732. 
 253. See Engstrom & Rabin, supra note 234, at 350; Brownell & Warner, supra note 
40, at 286; Rabin, supra note 246, at 1732, 1747. 
 254. See MASTER SETTLEMENT AGREEMENT 1–2, 9 (1998), https://oag.ca.gov/sites/ 
all/files/agweb/pdfs/tobacco/1msa.pdf [https://perma.cc/M6SP-GJ2Y] [hereinafter 
MSA]; Gregory W. Traylor, Big Tobacco, Medicaid-Covered Smokers, and the Substance 
of the Master Settlement Agreement, 63 VAND. L. REV. 1081, 1092–98 (2010) (noting the 
tobacco industry previously settled with the states of Mississippi, Florida, Texas, and 
Minnesota). 
 255. See MSA, supra note 254, at 54–57 (providing for the industry to pay the 
settling states about $206 billion over twenty-five years and about $9 billion per year 
thereafter); Traylor, supra note 254, at 1098–99 (explaining the industry agreed to pay 
the four other states a total of $36.8 billion over twenty-five years). 
 256. MSA, supra note 254, at L-1–L-3. 
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In exchange, the MSA gave the industry “peace”—at a cost that was 
unlikely to substantially impact the industry’s future revenue 
stream.257 To this day, the MSA is the bulk of the litigation cost imposed 
on the tobacco industry, along with the estimated $900 million the 
industry spent on lawyers to contest liability each year during its 
disinformation campaign.258 Yet, according to Brandt, the MSA was a 
victory for the tobacco industry and a disappointment for public health 
advocates because the monetary relief was “inadequate to cover the 
costs of smoking-related disease,” and the equitable relief was riddled 
with loopholes.259 

Although the industry also reached some large private settlements of 
tort suits and lost some private suits at trial, it was mostly successful at 
evading major civil liability, all but extinguishing any hope that these 
claims could be litigated as class actions and often reducing jury 
awards on appeal.260 The major exception to this rule is Broin v. Philip 
Morris Co.,261 a class action brought by about 60,000 flight attendants 
who were exposed to secondhand smoke while working.262 The 
industry settled for $349 million in 1998.263 But even that case shows 
the limits of the tobacco industry’s liability, as it was neither adequate 
compensation for the injured plaintiffs,264 nor a legitimate example of 
the tobacco industry’s private civil liability, because the industry 
appears to have foregone its usual defenses as part of a public relations 
strategy meant to help it reach a more favorable MSA.265 

Finally, the tobacco industry suffered additional equitable relief in 
2006 for civil violations of the Racketeer Influenced and Corrupt 
Organizations Act (RICO).266 During that litigation, the tobacco industry 

 
 257. Rabin, supra note 246, at 1737–39, 1745; see also BRANDT, supra note 235, at 
434. 
 258. Rabin, supra note 246, at 1745. 
 259. BRANDT, supra note 235, at 432–38. 
 260. See Patrick Luff, Regulating Tobacco Through Litigation, 47 ARIZ. ST. L.J. 125, 
142–57 (2015); James A. Henderson, Jr. & Aaron D. Twerski, Reaching Equilibrium in 
Tobacco Litigation, 62 S.C. L. REV. 67, 76–91 (2010); Rabin, supra note 246, at 1737–39. 
 261. 641 So. 2d 888 (Fla. Dist. Ct. App. 1994). 
 262. Id. at 889. 
 263. Luff, supra note 260, at 153; Rabin, supra note 246, at 1739–41. 
 264. Broin set up a research fund; it did not compensate the plaintiffs for their 
illnesses or healthcare costs. Rabin supra note 246, at 1741. 
 265. Luff, supra note 260, at 153–54; Rabin, supra note 246, at 1739–41. 
 266. See United States v. Philip Morris USA, Inc., 449 F. Supp. 2d 1, 932–33 (D.D.C. 
2006) aff'd in part, vacated in part, 566 F.3d 1095 (D.C. Cir. 2009); see also United 
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continued using its financial might to tilt the outcome in its favor. One 
major victory was the industry’s interlocutory appeal of the 
prosecution’s central claim for disgorgement of $280 billion, which the 
D.C. Circuit dismissed, holding that the relevant section of RICO 
authorized only “forward-looking” relief.267 Another industry victory 
was its efforts to lobby the Bush administration, whose political 
appointees at the Justice Department ordered the trial team to reduce 
the government’s remedial requests and ask expert witnesses to soften 
their testimony during the remedies phase.268 Ultimately, after 
lamenting that the D.C. Circuit left it with too few remedies,269 the 
district court issued equitable relief, ordering that the industry publish 
corrective statements and maintain a public database of internal 
industry documents.270 This equitable relief contributed to the biggest 
industry cost of litigation: further reputational damage.271 In this 
regard, however, whistleblowers greatly aided litigation.272 

This history provides lessons for the government, which can combat 
a consolidated cannabis industry’s expected disinformation not only by 
aggressively prosecuting the industry’s false and misleading 
statements, but also by facilitating access to its internal documents.273 
The government could do so by making it easier for litigants to get to 
discovery and more difficult for industry to claim privilege or 
confidentiality.274 Legislatures could also incentivize whistleblowers to 
come forward with evidence against cannabis companies, both by 

 
States v. Philip Morris USA Inc., 566 F.3d 1095, 1150 (D.C. Cir. 2009) (largely affirming 
the district court’s findings). 
 267. United States v. Philip Morris USA, Inc., 396 F.3d 1190, 1192, 1198 (D.C. Cir. 
2005). 
 268. BRANDT, supra note 235, at 502–03; cf. Engstrom & Rabin, supra note 234, at 
338 (explaining that, in 2007, federal prosecutors sought to indict Purdue executives 
on felony charges for their role in spreading disinformation about OxyContin’s 
addictiveness, but political appointees overruled them and, as a result, “the executives 
merely got a slap on the wrist”). 
 269. See 449 F. Supp. 2d at 27–28. 
 270. Id. at 938–39, 941. 
 271. See Engstrom & Rabin, supra note 234, at 292; Brownell & Warner, supra note 
40, at 286. 
 272. See Luff, supra note 260, at 170; Rabin, supra note 246, at 1749. 
 273. See Rabin, supra note 235, at 536. 
 274. See, e.g., STANTON A. GLANTZ, JOHN SLADE, LISA A. BERO, PETER HANAUER & DEBORAH E. 
BARNES, THE CIGARETTE PAPERS 235–42 (1996). 
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implementing a bounty system275 and by impeding use of the tobacco 
industry’s strategy of intimidating its former employees.276 

This history also provides lessons for business. By illustrating the 
cost of corporate reputational damage, this history shows the value of 
disinformation as a means of delay. After all, the MSA was finalized in 
1998, some forty-five years after the tobacco industry began its 
disinformation campaign—with a significant, uncompensated cost to 
those who died of lung cancer or heart disease in the interim. This 
illustrates the limits to liability’s deterrent effect. Indeed, the tobacco 
industry has been much more of an inspiration than a deterrent.277 

Still, the tobacco industry’s liability shapes how industry 
disseminates misinformation. For one, the tobacco story shows the 
importance of caution in internal communications because knowledge 
of the truth is the ultimate sign of wrongdoing.278 Publicly available 
documents suggest that the oil-and-gas industry understood this in the 
late 1970s and early 1980s: when its internal research produced 
tentative confirmation of the warming effect fossil-fuel emissions had 
on the Earth’s climate, Exxon shuttered its science program and went 
silent on the issue.279 Ten years later, climate scientists began reaching 
a consensus that fossil-fuel emissions caused climate change, which 
would have disastrous consequences.280 The oil-and-gas industry 

 
 275. Congress could model this bounty system on the qui tam regime, which 
encourages private individuals to come forward with knowledge of a fraud against the 
federal government in order to obtain part of the government’s recovery; see, e.g., 31 
U.S.C. § 3729. 
 276. See, e.g., BRANDT, supra note 235, at 377–79; DAVID KESSLER, A QUESTION OF INTENT 

82, 113, 116, 134–35, 183 (2001). 
 277. See, e.g., MICHAELS, supra note 135, at 213; NAOMI ORESKES & ERIK M. CONWAY, 
MERCHANTS OF DOUBT 6, 7 (2010); MICHAELS, supra note 174, at 46, 50–51. 
 278. See supra notes 247–253 and accompanying text. 
 279. See Neela Banerjee, Lisa Song & David Hasemyer, Exxon Believed Deep Dive into 
Climate Research Would Protect Its Business, INSIDE CLIMATE NEWS (Sept. 17, 2015), 
https://insideclimatenews.org/news/16092015/exxon-believed-deep-dive-into-
climate-research-would-protect-its-business [https://perma.cc/7ZSU-YQPL]; Neela 
Banerjee, Lisa Song, & David Hasemyer, Exxon’s Own Research Confirmed Fossil Fuels’ 
Role in Global Warming Decades Ago, INSIDE CLIMATE NEWS (Sept. 16, 2015), 
https://insideclimatenews.org/news/15092015/Exxons-own-research-confirmed-
fossil-fuels-role-in-global-warming [https://perma.cc/4T3D-6ZP8]; Katie Jennings, 
Dino Grandoni, & Susanne Rust, How Exxon Went from Leader to Skeptic on Climate 
Change Research, L.A. TIMES (Oct. 23, 2015), graphics.latimes.com/exxon-research 
[https://perma.cc/7LDJ-XD8C]. 
 280. See supra note 277. 
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responded to this existential threat by denying the growing scientific 
consensus through its science funding, public statements, and 
otherwise.281 In theory, commentators differ on whether this public-
relations campaign is or should be actionable.282 In practice, without 
internal knowledge of the truth to point at, American prosecutors and 
plaintiffs have been unable to secure liability against Exxon or other 
participants in the oil-and-gas industry’s denial of climate science.283 

It helps that big business has many means of re-shaping the truth 
without actually uttering false and misleading speech.284 These 
methods are the subject of Section II.B.3. If employed correctly, they 
will create a fog of misinformation without exposing the speaker to 
liability or, ideally, even to reputational costs.285 This is something the 
food-and-beverage industry has done more effectively than the 
tobacco industry,286 and it may make Coca-Cola a bigger role model for 
legal cannabis companies than Philip Morris. Then again, it may not be 

 
 281. See Gail E. Kennedy & Lisa A. Bero, Print Media Coverage of Research on Passive 
Smoking, 8 TOBACCO CONTROL 254, 254 (1999)277ERROR! BOOKMARK NOT DEFINED. 
 282. Compare, e.g., Roesler, supra note 251, at 473–79 (attempting to address the 
practical and constitutional hurdles to prosecuting the oil-and-gas industry’s 
disinformation campaign by advocating a novel doctrinal approach), and William C. 
Tucker, Deceitful Tongues: Is Climate Change Denial a Crime?, 39 ECOLOGY L.Q. 831, 850–
56 (2012) (arguing the oil-and-gas industry’s disinformation campaign violated federal 
mail and wire fraud laws), with James Weinstein, Climate Change Disinformation, 
Citizen Competence, and the First Amendment, 89 U. COLO. L. REV. 341, 347–49, 356–58, 
364 (2018) (arguing that Exxon’s denial of climate science, intended to forestall 
regulation of carbon emissions, is constitutionally protected speech immune from 
prosecution), and Charles H. Moellenberg, Jr. & Leon F. DeJulius, Jr., Second Class 
Speakers: A Proposal to Free Protected Corporate Speech from Tort Liability, 70 U. PITT. 
L. REV. 555, 555–56 (2009) (arguing the oil-and-gas industry’s disinformation 
campaign is constitutionally protected speech immune from civil liability). 
 283. See Decision After Trial at 1–3, New York ex rel. James v. Exxon Mobil Corp., No. 
452044/2018 (N.Y. App. Div. Dec. 10, 2019) (finding for Exxon in securities fraud 
action premised on its denial of climate science); Native Vill. of Kivalina v. ExxonMobil 
Corp., 696 F.3d 849, 857–58 (9th Cir. 2012) (affirming dismissal of nuisance and civil 
conspiracy action premised in part on the oil-and-gas industry’s denial of climate 
science). 
 284. See infra Section II.B.3. 
 285. See infra Section II.B.3. (discussing these tactics). 
 286. See, e.g., Rabin, supra note 235, at 536 (“The McDonald’s litigation, if anything, 
heaped scorn upon the plaintiffs rather than the fast-food enterprise.”). Compare, e.g., 
NESTLE, supra note 44, at 14 (providing a history of the food-and-beverage industry’s 
disinformation campaigns, which does not include any major liability), with BRANDT, 
supra note 235, at 371, 381–82 (providing a history of the tobacco industry’s 
disinformation campaign, which does include major liability). 
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a question of role models. In 2018, Philip Morris, now named Altria, 
bought a forty-five percent stake in Cronos, a Canadian cannabis 
company.287 

3. Corporate Disinformation Eludes Liability 
Big business has developed and refined a series of well-lawyered 

tactics to encourage misinformation to flourish while avoiding false 
and misleading speech. One such tactic is the science funding discussed 
above.288 Another is the use of opinion statements, like when, in 1994, 
the CEOs from the seven major tobacco companies told Congress that 
they did not believe that nicotine was addictive.289 At the time, nicotine 
was provably addictive, but the opinion phrasing of these statements 
dissuaded prosecutors from pursuing perjury charges.290 

Industry also uses a series of logical fallacies and semantic sleights 
that are not quite false or misleading but nevertheless deceive by 
distorting or distracting from the truth. They include straw-man 
arguments,291 ad hominem attacks,292 emphasizing personal 

 
 287. Krane, supra note 99. Note also that corporate propaganda is not always a 
result of deliberate decisions to mislead. Legal scholar Shannon Roesler explains 
cognitive biases, organizational culture, and institutional factors “create multiple 
opportunities for distortion.” Roesler, supra note 251, at 499. 
 288. See supra Section II.A.2. 
 289. BRANDT, supra note 235, at 369. 
 290. See id.; see also Roesler, supra note 251, at 473; Karl S. Coplan, Climate Change, 
Political Truth, and the Marketplace of Ideas, 2012 UTAH L. REV. 545, 570 (2012). 
 291. For example, the tobacco industry distracted from the links between cigarettes 
and lung cancer by repeatedly pointing out that most smokers never develop lung 
cancer and that some people who get lung cancer have never smoked. The tobacco 
industry also shifted the blame to other causes of lung cancer, like asbestos and radon. 
But scientists have never claimed that all or only smokers get lung cancer. Instead, they 
have established that cigarettes are a statistical cause of lung cancer: by smoking, a 
person becomes much more likely to get lung cancer. MICHAELS, supra note 135, at 19–
20; Kearns et al. supra note 62, at E1; ORESKES & CONWAY, supra note 277, at 34. 
 292. A key part of the tobacco playbook is to attack not only the work of scientists 
with whom they disagree, but to attack their reputations as well. ORESKES & CONWAY, 
supra note 277, at 6; MICHAELS, supra note 174, at 57–58 (discussing the “‘junk science’ 
movement”). The flip side of this strategy of ad hominem attack is industry’s purchase 
of allies with sterling reputations on unrelated subjects. ORESKES & CONWAY, supra note 
277, at 8 (identifying a handful of highly distinguished and respected scientists—
mostly physicists with “no particular expertise in environmental or health 
questions”—who used their credentials to discredit science connecting industry to 
secondhand smoke, climate change, acid rain, and the ozone layer). 
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responsibility,293 and weaponizing the perfect as the enemy of the good 
by demanding unrealistic scientific standards to induce regulatory 
“paralysis by analysis.”294 This last tactic exploits a key industry 
insight—few in the general public know how to talk about science, let 
alone distinguish good science from bad.295 Accordingly, industry 
capitalizes on the difference between the popular and scientific 
understandings of concepts like causation296 and uncertainty. This 
allows even trivial uncertainties to underpin persuasive arguments 
that, while technically or arguably true, leave the listener with a 
mistaken impression.297 Big business also uses its money and power to 
exploit the vulnerabilities of various institutions, like academia, 
politics, and journalism, deputizing them in the spread of corporate 
disinformation. In addition to industry groups and trade associations, 
which have obvious connections to industry, big business makes 
repeated use of “astroturf organizations” (or, fake grassroots 
organizations) and of “front groups,”298 like Coca-Cola’s Global Energy 

 
 293. The tobacco and food-and-beverage industries have used this tactic to avoid 
regulations (paternalistic) and liability (assumption of the risk). It is disingenuous 
because it ignores the facts that industry propaganda prevents consumers from 
making informed decisions, that the tobacco and food-and-beverage industries 
engineer their products to make them more addictive, and, in the tobacco industry’s 
case, that secondhand smoke increased the risk of lung cancer in non-smokers. See, 
e.g., MICHAELS, supra note 135, at 17; Brownell & Warner, supra note 40, at 265–67; 
KESSLER, supra note 276, at 155–56. 
 294. See MICHAELS, supra note 135, at 83; ORESKES & CONWAY, supra note 277, at 148; 
S.J. GREEN, SMOKING, ASSOCIATED DISEASES AND CAUSALITY, 
https://www.industrydocuments.ucsf.edu/docs/#id=hxgc0040 
[https://perma.cc/P4YC-D88W]. 
 295. MICHAELS, supra note 174, at 9. 
 296. See supra note 291. 
 297. Oreskes and Conway explain “[t]here are always uncertainties in any live 
science.” ORESKES & CONWAY, supra note 277, at 34. Although scientists have established 
that smoking causes cancer, for example, they do not fully understand the mechanism 
by which that happens. That uncertainty does not undermine the science establishing 
that smoking causes cancer. Id. at 34, 75–76; see also Certainty vs. Uncertainty: 
Understanding Scientific Terms About Climate Change, UNION OF CONCERNED SCIENTISTS 

(June 21, 2010), https://www.ucsusa.org/global-warming/ 
science-and-impacts/science/certainty-vs-uncertainty.html#.W-C8FRNKjMI 
[https://perma.cc/BET9-WEJZ] (distinguishing the popular (“we don’t know”) and 
scientific (“how well we know”) understandings of “uncertainty”); Roesler, supra note 
251, at 451, 464, 471–72 (stating big business can exploit the term’s ambiguity to 
mislead). 
 298. See PIETY, supra note 163, at 46–47 (discussing astroturfing and front groups). 
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Balance Network.299 Although they are bought and paid for by their 
corporate sponsors, it is often difficult or even impossible to find out 
who their funders are—let alone to prosecute the funders for any of 
the front group’s false or misleading statements.300 Indeed, by splitting 
the profit motive from the false and misleading speech, this tactic may 
insulate both the corporate funder and the front-group speaker from 
fraud liability.301 Likewise, the food-and-beverage industry evades 
liability when it pays legitimate-sounding dieticians and health or 
fitness experts to spread the preposterous notion that mini-sodas, 
chips, or other junk foods are healthy snack options.302 

The same is true when big business purchases allies in politics 
through campaign funding or otherwise. For instance, although fear of 
liability pushed oil-and-gas industry giants to begin conceding, in 2006 
and 2007, that fossil-fuel emissions are causing climate change,303 their 
allies in Congress continue to spread industry disinformation to this 
day.304 The media in particular has provided frequent, gratuitous 
complicity to the corporate disinformation endeavor. For decades, the 
tobacco industry succeeded in slowing the public acceptance of 
cigarettes’ harms by getting the media to maintain that the science was 
controversial or uncertain, even after the scientific community had 
reached a consensus.305 The tobacco industry did this by, among other 

 
 299. See supra Section I.B. 
 300. See supra note 291. 
 301. See United States v. Alvarez, 567 U.S. 709, 723 (2012) (plurality opinion) 
(holding the First Amendment protects false speech, absent a profit motive); In re 
Asbestos Sch. Litig., 46 F.3d 1284, 1295–96 (3d Cir. 1994) (holding where a trade 
association disseminated misleading information about the danger of asbestos, Pfizer 
could not be held liable based on its membership, funding, and attendance of the trade 
group’s meetings). 
 302. Candice Choi, Coke a Good Snack? Health Experts Who Work with Coke Say So, 
ASSOCIATED PRESS (Mar. 16, 2015), https://apnews.com/ 
ca013c8facfb429490195c024c5c2fef [https://perma.cc/WG8E-Q4PD]; Choi, supra 
note 56. 
 303. Jennings et al., supra note 279; MICHAELS, supra note 174, at 202. 
 304. In the 116th Congress, which ended in 2021, there were 150 Senators and 
Representatives who publicly stated their skepticism of the link between human 
carbon emissions and climate change. Sally Hardin & Claire Moser, Climate Deniers in 
the 116th Congress, CTR. FOR AM. PROGRESS ACTION FUND (Jan. 28, 2019 9:00 AM), 
https://www.americanprogressaction.org/issues/green/news/2019/01/28/172944/
climate-deniers-116th-congress [https://perma.cc/S6LR-LPCK]. 
 305. See Kennedy & Bero, supra note 281 at 254–57; cf. Maxwell T. Boykoff & Jules 
M. Boykoff, Balance as Bias: Global Warming and the US Prestige Press, 14 GLOBAL ENV’T 
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things, (1) seizing on the media’s thirst for conflict and commitment to 
“balanced reporting” and (2) feeding journalists media briefing books 
and “experts” for quotes, as if their methodological quibbles carried 
the same weight as published studies.306 Another example of media 
complicity is the counterintuitive, too-good-to-be-true articles about 
easy paths to weight loss or about the health benefits of junk food. 
Headlines include Good News for Chocolate Lovers: The More You Eat, 
the Lower Your Risk of Heart Disease, Study Suggests.307 How did 
chocolate become a health food, even though cocoa still has never been 
proven to have long-term health benefits and fat and sugar in dark 
chocolate outweigh any of the potential health benefits of raw 
cocoa?308 Chocolate manufacturers have invested heavily in research 
meant to cast their products in a positive light,309 as well as in 
promoting that marketable science to journalists ill-equipped at 
assessing its rigor.310 

Crucially, these tactics build on one another. There is a game of 
telephone at play, and big business uses its wealth and sophistication 
to ensure that each abstraction twists the truth in industry’s favor.311 

 
CHANGE 125, 125, 129–30, 133 (2004) (finding (1) press coverage of climate change 
between 1988 and 2002 emphasized controversy even as the scientific consensus 
solidified and (2) this coverage most accurately mirrored the scientific discourse in 
1988 and 1989, before the oil-and-gas industry’s disinformation campaign began). 
 306. Kennedy & Bero, supra note 281, at 259; see also ORESKES & CONWAY, supra note 
277, at 16; KESSLER, supra note 276, at 202; cf. BOYKOFF & BOYKOFF, supra note 305, at 
125–26, 128–30, 134 (determining balanced reporting led to a divergence between the 
scientific literature and press reporting about climate change). 
 307. Ariana Eunjung Cha, Good News for Chocolate Lovers: The More You Eat, the 
Lower Your Risk of Heart Disease, Study Suggests, WASH. POST (June 16, 2015, 6:10 AM), 
https://www.washingtonpost.com/news/to-your-health/wp/2015/06/15/good-
news-for-chocolate-lovers-study-suggests-the-more-you-eat-the-lower-your-risk-of-
heart-disease/?noredirect=on&utm_term=.7ae28136fdfa [https://perma.cc/4ACH-
TTSM]; see also, e.g., Pam Belluck, To Improve a Memory, Consider Chocolate, N.Y. TIMES 
(Oct. 26, 2014), https://www.nytimes.com/2014/10/27/us/a-bite-to-remember-
chocolate-is-shown-to-aid-memory.html?_r=0 [https://perma.cc/ANU4-2K8B]. 
 308. Julia Belluz, Dark Chocolate Is Now a Health Food. Here’s How that Happened., 
VOX (Aug. 20, 2018, 7:29 AM), https://www.vox.com/science-and-
health/2017/10/18/15995478/chocolate-health-benefits-heart-disease 
[https://perma.cc/74HZ-ME9F]. 
 309. Nic Fleming, The Dark Truth About Chocolate, GUARDIAN (Mar. 25, 2018, 3:30 
AM), https://www.theguardian.com/lifeandstyle/2018/mar/25/chocolate-the-dark-
truth-is-it-good-for-you-health-wellbeing-blood-pressure-flavanols. 
 310. MICHAELS, supra note 135, at 207. 
 311. Id. at 4. 
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First, business skews science with corporate funding.312 Second, it 
issues a press release omitting unfavorable nuances and promotes it to 
journalists.313 Third, science reporters summarize the press release, 
omitting more nuance.314 For many, there is a fourth step: they read 
only the too-good-to-be true headline.315 Big business understands that 
many more people consume mass media than read scientific journals, 
where the science supporting the links between cigarettes and cancer 
or sugar and obesity mounts and ultimately solidifies.316 The result is 
an unwarranted shift in perception, like the aura of health that now 
surrounds dark chocolate.317 

For all the success big business has had in turning academia, politics, 
and especially the media into incubators of misinformation, these 
tactics are immune from prosecution.318 The next Section shows that 
they are also largely immune from regulatory intervention of any form. 
Although governments have more room to address the game of 
telephone big business plays with itself by funding marketable science 

 
 312. See id. at 2–5. 
 313. See id. at 4, 62 (“[C]orporations and their hired guns market their studies and 
reports as ‘sound science,’ but they actually just sound like science.”). 
 314. See id. 
 315. See, e.g., Maksym Gabielkov, Arthi Ramachandran, Augustin Chaintreau, & 
Arnaud Legout, Social Clicks: What and Who Gets Read on Twitter?,  
ACM SIGMETRICS, June 2016, at 10, https://hal.inria.fr/hal-01281190/document 
[https://perma.cc/B672-U6KT] (finding that sixty percent of links shared on Twitter 
had not been clicked). 
 316. ORESKES & CONWAY, supra note 277, at 101. 
 317. See, e.g., Belluz, supra note 308. 
 318. Certain scholars argue that some of these tactics are or should be actionable. 
See, e.g., Roesler, supra note 251, at 471–78; cf. Micah L. Berman, Manipulative 
Marketing and the First Amendment, 103 GEO. L.J. 497, 497 (2015) (arguing marketing 
techniques that take advantage of consumer’s cognitive biases should be entitled to 
limited, if any, First Amendment protection). For now, there is little evidence that 
courts agree.  
  If courts were to impose liability, moreover, industry would come up with 
creative new ways of spreading disinformation and evading liability while doing so. See 
Michael Taylor, How the FDA Is Picking Its Food Label Battles, ATLANTIC (July 19, 2010), 
https://www.theatlantic.com/health/archive/2010/07/how-the-fda-is-picking-its-
food-label-battles/59927 [https://perma.cc/C3AT-E6YS]; PIETY, supra note 163, at 31; 
Derigan Silver & Kelly Fenson-Hood, More Speech, Not Enforced Silence: Tobacco 
Advertising Regulations, Counter-Marketing Campaigns and the Government’s Interest in 
Protecting Children’s Health, 1 BERKELEY J. ENT. & SPORTS L. 1, 21 (2012). 
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and then mischaracterizing it on advertising and packaging, the 
government’s role is shrinking there too.319 

C.   Administrative Solutions 

This Section addresses three administrative solutions to a 
consolidated cannabis industry’s disinformation: government speech, 
compelling industry speech, and restricting industry speech. 

1. Government Speech 
Two forms of government speech can help counter a consolidated 

cannabis industry’s disinformation: science funding and direct 
statements about cannabis’s health effects. 

a. Science Funding 

Part of the reason why the food-and-beverage industry has 
succeeded in capturing nutrition science is that universities and 
governments slashed funding, both for the scientists’ research and for 
their salaries, leaving corporate funding as the primary source of 
income.320 Similarly, the lack of funding for cannabis research, along 
with regulatory hurdles and methodological concerns, are reasons why 
cannabis science is underdeveloped.321 Thus, legislatures should create 
programs that provide generous funding for cannabis science. To 
finance such a program, government could impose a science tax on 
cannabis companies. For now, this aspect of the sequestration idea 
identified above322—requiring corporations contribute to a fund from 
which money is disbursed to scientists with no corporate input—is 
constitutional, as long as (1) government uses that fund to finance its 
own research rather than the research of private entities, (2) listeners 
are not left with the impression that cannabis companies endorse the 
government’s speech, and (3) the compelled subsidies fund a 
comprehensive regulatory scheme.323 Government cannot prevent a 

 
 319. See infra Section II.C.3. 
 320. NESTLE, supra note 44, at 173–87, 203–16; accord Choi, supra note 65. 
 321. NAT’L ACAD. OF SCIS., supra note 73, at 384–85. 
 322. See supra notes 135–136 and accompanying text. 
 323. See Johanns v. Livestock Mktg. Ass’n, 544 U.S. 550, 562 (2005) (holding the 
First Amendment does not prevent the government from compelling subsidies for its 
own speech); United States v. United Foods, Inc., 533 U.S. 405, 410, 415-16 (2001) 
(holding the government may not compel subsidies to support private speech); 
Glickman v. Wileman Brothers & Elliott, Inc., 521 U.S. 457, 458–59, 474 (1997) 
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consolidated cannabis industry from funding cannabis science as 
well.324 But, by providing an alternative source of funding, the 
government would diminish the field’s reliance on industry funding.325 

The federal government has already implemented something similar 
to sequestration in the agriculture industry. Congress created twenty-
one research-and-promotion boards that collect mandatory 
contributions from the companies in a given agricultural industry and 
spend that money on promoting sales of the agricultural product by 
advertising it in a generic way and, among other things, funding 
scientific research.326 The trouble with these so-called checkoff 
programs, from a corporate disinformation perspective, is that their 
purpose is to promote sales, not to promote the truth.327 That pro-sales 
purpose is one of the reasons scholars often identify the U.S. 
Department of Agriculture (USDA)—which governs the checkoff 
programs—as captured by industry.328 That and the “rotating door” 
between industry and the USDA.329 

The result is that the checkoff programs have often been a tool of 
corporate propaganda rather than a counterweight to it. For example, 
in 2015, the federal beef checkoff program cast doubt on the World 
Health Organization’s classifications of red meat as “probably 
carcinogenic to humans” and processed meat as unambiguously 

 
(holding the government may compel subsidies to support private speech as part of a 
comprehensive regulatory scheme). But see United Foods, 533 U.S. at 411 (“First 
Amendment values are at serious risk if the government can compel a particular 
citizen, or a discrete group of citizens, to pay special subsidies for speech on the side 
that it favors . . . .”). To form a comprehensive regulatory regime, one agency could be 
charged with coordinating all of the regulations discussed in Section II.C. See infra 
notes 354, 365, 382, Error! Bookmark not defined. and accompanying text. 
 324. See supra Section II.A.2. 
 325. See NESTLE, supra note 44, at 173–87, 203–16 (explaining that government-
funded studies are subject to government oversight, and that “when work is funded by 
industry or an industry-funded group, it needs to promote industry interests 
unambiguously if the relationship is to continue.”). 
 326. See Johanns, 544 U.S. at 553–54; see also USDA Amends the Beef Promotion and 
Research Order, AGRIC. MKTG. SERV. (Jan. 8, 2020), https://www.ams.usda.gov/ 
content/usda-amends-beef-promotion-and-research-order [https://perma.cc/47HR-
W42M]. 
 327. See Brownell & Warner, supra note 40, at 276. 
 328. See, e.g., id.; MICHAELS, supra note 135, at 216. 
 329. See Brownell & Warner, supra note 40, at 276. 
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“carcinogenic to humans.”330 In a public statement, the beef checkoff 
program stated, “[t]he available scientific evidence simply does not 
support a causal relationship between red or processed meat and any 
type of cancer.”331 As evidence, the beef checkoff cited studies it 
funded, which found no association between red meat, processed meat, 
and prostate cancer.332 But, prostate cancer is not usually linked to 
meat; colon cancer, rectal cancer, esophageal cancer, liver cancer, lung 
cancer, and pancreatic cancer are.333 The beef-checkoff-funded 
organization’s argument was misleading because it attacked a 
strawman.334 

Another example of the corrupting influence of corporate money on 
government speech is the truism that moderate drinking is healthy. No 
rigorous science has established that this is true, and emerging 
research suggests that it is not.335 This did not prevent the National 
Institute of Health (NIH) from courting $68 million from the alcohol 
industry, starting in 2014, to help fund a $100 million study meant to 
show conclusively that moderate alcohol consumption has positive 
health effects.336 To obtain the necessary corporate funding, New York 
Times staff writer Roni Caryn Rabin reported, NIH scientists “strongly 
suggest[ed] that the study’s results would endorse moderate drinking 
as healthy.”337 NIH scientists also let industry representatives preview 
the trial design and vet the investigators, and they kept this industry 
involvement secret from both the media and their own bosses at 

 
 330. NESTLE, supra note 44, at 63–64 (quoting Press Release, World Health Org., 
IARC Monographs Evaluate Consumption of Red Meat and Processed Meat (Oct. 26, 
2015)).  
 331. Id. at 64 (quoting National Cattlemen’s Beef Association, Science Does Not 
Support International Agency Opinion on Red Meat and Cancer, PRNEWSWIRE (Oct. 26, 
2015)). 
 332. Id. 
 333. Id. at 63. 
 334. See supra note 291 and accompanying text. 
 335. E.g., Roni Caryn Rabin, Is Alcohol Good for You? An Industry-Backed Study Seeks 
Answers, N.Y. TIMES (July 3, 2017), [https://perma.cc/3YQJ-CHZ7]. 
 336. Id.; Roni Caryn Rabin, Federal Agency Courted Alcohol Industry to Fund Study on 
Benefits of Moderate Drinking, N.Y. TIMES (Mar. 17, 2018), https://www.nytimes.com/ 
2018/03/17/health/nih-alcohol-study-liquor-industry.html?partner=rss&emc=rss 
[https://perma.cc/S3TH-ZFNT]. 
337. Roni Caryn Rabin, Federal Agency Courted Alcohol Industry to Fund Study on 
Benefits of Moderate Drinking, N.Y. TIMES (Mar. 17, 2018), https://www.nytimes.com/ 
2018/03/17/health/nih-alcohol-study-liquor-industry.html?partner=rss&emc=rss 
[https://perma.cc/S3TH-ZFNT]. 
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NIH.338 In 2018, after the study was underway and under fire in the 
media, which had discovered the industry’s involvement, NIH 
shuttered the study because of “concerns about the study design that 
cast doubt on its ultimate credibility.”339 Scientists appointed to 
investigate the controversy found that interactions between NIH and 
industry “appear[ed] to intentionally bias the framing of the scientific 
premise in the direction of demonstrating a beneficial health effect of 
moderate alcohol consumption.”340 

There are many other examples of industry’s influence over 
government science. In the early 1980s, for instance, the tobacco 
industry successfully lobbied Congress to shut down studies into 
whether tobacco smoke had addictive properties.341 

To be sure, government science funding is not free of other biases, 
especially when it comes to drugs. Neuroscientist Carl Hart has argued 
that government-funded scientists who study drugs are not sufficiently 
objective, because they frequently “emphasize the possible 
neurological and psychiatric dangers of drug use—cannabis 
included—while virtually ignoring these drugs’ potential medicinal or 
other beneficial effects.”342 If true, this is a serious problem. But, as 
with the anti-cannabis propaganda cited above, the solution is not to 
overcorrect by unleashing a torrent of corporate money seeking to 
promote cannabis’s positive effects and obscure its negative effects, 
regardless of the truth.343 The country needs a balanced approach to 
cannabis science. 

 
 338. Id.; see also Roni Caryn Rabin, N.I.H. to Investigate Outreach to Alcohol 
Companies, N.Y. TIMES (Mar. 20, 2018), https://www.nytimes.com/ 
2018/03/20/health/mukamal-alcohol-nih-funding.html [https://perma.cc/YBC6-
NBMQ] (discussing this scandal). 
 339. NIH, NIH to End Funding for Moderate Alcohol and Cardiovascular Health Trial, 
NIH (June 15, 2018), https://www.nih.gov/news-events/news-releases/nih-end-
funding-moderate-alcohol-cardiovascular-health-trial [https://perma.cc/W422-B7BZ]. 
 340. NIH ADVISORY COMMITTEE TO THE DIRECTOR, ACD WORKING GROUP FOR REVIEW OF THE 

MODERATE ALCOHOL AND CARDIOVASCULAR HEALTH TRIAL 3 (2018), 
https://acd.od.nih.gov/documents/presentations/06152018Tabak-B.pdf 
[https://perma.cc/3KT5-W9ZC]. 
 341. KESSLER, supra note 276, at 61. Similarly, the mining industry used its influence 
to delay by ten years a major government study about diesel’s link to lung cancer. 
MICHAELS, supra note 135, at 78–87. 
 342. HART, supra note 109109, at 7. 
 343. See supra Section I.C. 
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b. Direct Government Speech 

Government can also combat a consolidated cannabis industry’s 
disinformation with direct statements about cannabis’s health effects. 
One tobacco example is the Surgeon General’s yearly reports.344 The 
two most notable reports are the 1964 report, which declared that 
cigarettes cause lung cancer, and the 1988 report, which declared that 
nicotine is addictive.345 A later report also identified smoking as “the 
single most important preventable cause of death” in the United States, 
and “responsible for more than one in every six deaths.”346 According 
to Robert Rabin, this “created a singular level of public concern.”347 

Among other things, direct government speech about cannabis 
science can include similar reports, as well as a government website 
detailing their findings and a public education campaign using ad space 
on television, the internet, and billboards. This government speech 
program should also involve public relations activities, like press 
events and cessation hotlines.348 Finally, this campaign should include 
efforts to affect social norms. 

The California Department of Health Services pioneered “social 
norm change” efforts, also known as “tobacco industry 
denormalization” efforts as part of a comprehensive tobacco-control 
program in 1989 when it began a media campaign portraying smoking 
as undesirable and dangerous and tobacco companies as deceptive and 
exploitative.349 Many of the television ads featured actors playing 

 
 344. See, e.g., MICHAELS, supra note 174, at 4. 
 345. U.S. DEP’T OF HEALTH & HUMAN SERVS., SMOKING AND HEALTH 7 (1964); U.S. DEP’T OF 

HEALTH & HUMAN SERVS., HEALTH PROMOTION AND AGING 88 (1988). 
 346. U.S. DEP’T OF HEALTH & HUMAN SERVS., REDUCING THE HEALTH CONSEQUENCES OF 

SMOKING: 25 YEARS OF PROGRESS 11 (1989). 
 347. Rabin, supra note 246, at 1724. But see BRANDT, supra note 235, at 237 
(explaining that, after a one-year dip, cigarette sales and profits rebounded to record 
highs in 1965). 
 348. April Roeseler & David Burns, The Quarter That Changed the World, 19 TOBACCO 

CONTROL i3, i4 (2010). 
 349. R.J. Reynolds Tobacco Co. v. Bonta, 272 F. Supp. 2d 1085, 1089 (E.D. Cal. 2003); 
Pamela M. Ling, Torsten B. Neilands, & Stanton A. Glantz, The Effect of Support for 
Action Against the Tobacco Industry on Smoking Among Young Adults, 97 AM. J. PUB. 
HEALTH 1449, 1449, 1455 (2007); James M. Lightwood, Alexis Dinno, & Stanton A. 
Glantz, Effect of the California Tobacco Control Program on Personal Health Care 
Expenditures, 5 PLOS MED. 1214, 1215 (2008). The Florida and national “truth” 
campaigns also focused on industry misconduct. Lindsay F. Wiley, Tobacco, 
Denormalization, Anti-Healthism, and Health Justice, 18 MARQ. BENEFITS & SOC. WELFARE L. 
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tobacco executives being deceitful about smoking’s health effects or 
discussing how to lure in new smokers.350 The ads were so effective 
that the industry unsuccessfully sued California in 2003, arguing that 
the ads violated tobacco companies’ rights to due process and trial by 
jury by stigmatizing the companies and biasing jurors.351 

Regulators and scholars have explained that, to be most effective, 
government health communications should be sophisticated and 
ubiquitous, based on audience-focused research and implemented on 
all available media.352 In other words, government should use 
industry’s tactics against it. 

Such measures are extremely expensive; thus, adequate funding is 
vital.353 To accomplish this goal, the government should earmark a 
portion of the cannabis tax mentioned above to direct government 
speech about cannabis’s health effects.354 Indeed, the guaranteed and 
ongoing funding from an earmarked tobacco tax was one of the keys to 
California’s success.355 

Still, there are limits to the usefulness of government speech, even 
when adequately funded. For decades, prohibitionists, like the DEA, 
have dominated government speech about marijuana.356 Hopefully, 
once legalization strips law enforcement of its jurisdiction over 
cannabis, the government will lose its incentive to spread anti-
marijuana propaganda. The risk then, will be corruption in the other 

 
REV. 203, 217 (2017); CAL. DEP’T OF HEALTH, A MODEL FOR CHANGE: THE CALIFORNIA 

EXPERIENCE IN TOBACCO CONTROL 3 (1998). 
 350. See Bonta, 272 F. Supp. 2d at 1089. 
 351. See id. at 1090. When implemented nationally and in California and Florida, 
denormalization campaigns have decreased smoking rates. See Ling et al., supra note 
349, at 1449; Roeseler & Burns, supra note 348348, at 11–12. 
 352. Silver & Fenson-Hood, supra note 318318, at 22–23, 26–28 (citing RENATA 

SCHIAVO, HEALTH COMMUNICATION FROM THEORY TO PRACTICE 7–10 (2007)); CTRS. FOR DISEASE 

CONTROL, BEST PRACTICES FOR COMPREHENSIVE TOBACCO CONTROL PROGRAMS 32, 34–35 
(2007); CTRS. FOR DISEASE CONTROL, DESIGNING AND IMPLEMENTING AN EFFECTIVE TOBACCO 

COUNTER-MARKETING CAMPAIGN 13, 16 (2003); Jeffrey J. Hicks, The Strategy Behind 
Florida’s “Truth” Campaign, 10 TOBACCO CONTROL 3, 3–4 (2001). 
 353. Silver & Fenson-Hood, supra note 318318, at 26 (citing Hicks, infra note 352). 
 354. See id. at 32–36; supra note 323 and accompanying text. 
 355. See Roeseler & Burns, supra note 348, at 3; cf. Rabin, supra note 235235, at 521 
(explaining that, as funding from the MSA has been diverted to other programs, 
nationwide resort to government speech warning about cigarettes’ health risks has 
waned). 
 356. See supra notes 14–16 and accompanying text. 
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direction because corporate capture has turned government speech 
into corporate propaganda on several occasions.357 

Another limit to the usefulness of government speech is that it 
usually does not prevent or deter corporate disinformation. Industry 
denormalization strategies may be the exception to this rule if, by 
raising reputational costs, they deter industry from spreading 
disinformation.358 Generally, government speech competes with 
corporate efforts to misinform, and history suggests that government 
will not have the louder voice.359 Finally, although government speech 
appears like it is on firm constitutional footing, it is not immune from 
the threat of constitutional invalidation—or at least litigation.360 

2. Compelling Industry Speech 
Two forms of compelled speech could help to mitigate the deceptive 

effects of a consolidated cannabis industry’s disinformation: disclosure 
requirements and warning labels. 

a. Disclosure Requirements 

In response to the corporate capture of nutrition science, several 
commentators have called for disclosure requirements.361 Scientific 

 
 357. See, e.g., MICHAELS, supra note 135, at 214, 217–32; MICHAELS, supra note 174, at 

192–211 (discussing the Bush Administration’s silencing of EPA’s Clean Air Scientific 
Advisory Committee). 
 358. See supra notes 349–351 and accompanying text. 
 359. See R.J. Reynolds Tobacco Co. v. Bonta, 272 F. Supp. 2d 1085, 1107 n.26 (E.D. 
Cal. 2003), aff’d sub nom. R.J. Reynolds Tobacco Co. v. Shewry, 384 F.3d 1126 (9th Cir. 
2004), opinion amended and superseded on denial of reh’g, 423 F.3d 906 (9th Cir. 
2005); Jacobs, supra note 26, at 1128; Randolph Kline, Samantha Graff, Leslie Zellers, & 
Marice Ashe, Beyond Advertising Controls: Influencing Junk-Food Marketing and 
Consumption with Policy Innovations Developed in Tobacco Control, 39 LOY. L.A. L. REV. 
603, 643 (2006). 
 360. See NAACP v. Hunt, 891 F.2d 1555, 1566 (11th Cir. 1990) (“[T]he government 
may not monopolize the ‘marketplace of ideas,’ thus drowning out private sources of 
speech.”); Warner Cable Commc’ns., Inc. v. City of Niceville, 911 F.2d 634, 638 (11th 
Cir. 1990) (“[T]he government may not speak so loudly as to make it impossible for 
other speakers to be heard by their audience”; in other words, “government speech 
[cannot] becom[e] so dominant as to ‘drown out’ the voice of private speakers.”); 
Bonta, 272 F. Supp. 2d at 1109–10 (stating that, although the government may 
discourage protected activity, coercion is constitutionally impermissible (citing Rust v. 
Sullivan, 500 U.S. 173, 192–93 (1991)); supra note 323 (citing the Supreme Court’s 
compelled-subsidy case law). 
 361. E.g., NESTLE, supra note 44, at 182; White & Bero, supra note 135, at 132. 
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journals have obliged,362 but many authors fail to disclose or to 
disclose completely.363 Disclosure requirements are now widespread, 
but compliance and enforcement are inconsistent at best.364 

This leaves room for the government to intervene. As part of the 
legislation legalizing marijuana for example, legislatures could not only 
mandate robust requirements for disclosure of the funding of science 
and other speech about cannabis’s health effects, but it could also 
create an administrative body tasked with punishing non-
compliance.365 There are at least two problems with this regime. 

First, there are questions about its effectiveness. Because conflicts of 
interest shape the direction and performance of research, they are 
more important than disclosure.366 In addition, studies have found that 
while disclosure does cause the reader to discount a study’s credibility, 
it does so to a small extent.367 Authors then compensate for this hit to 
their credibility by presenting their case more forcefully.368 This 
perverse effect of disclosure is well established, especially in the 
pharmaceutical/doctor-prescribing-decision context. There, studies 
have shown that disclosure reinforces physicians’ feelings of immunity 
from industry influence and encourages them to provide even more 
biased advice, feeling justified in their decision to do so because their 
patients have been warned.369 

 
 362. NESTLE, supra note 44, at 175. 
 363. Id. at 179; see also, e.g., White & Bero, supra note 135, at 130 (describing how 
all five industries in the study failed to disclose the involvement of lawyers and 
industry executives in the scientific design process, thereby manipulating research on 
risk); see also Daniele Mandrioli, Cristin E. Kearns, & Lisa A. Bero, Relationship Between 
Research Outcomes and Risk of Bias, Study Sponsorship, and Author Financial Conflicts of 
Interest in Reviews of the Effects of Artificially Sweetened Beverages on Weight 
Outcomes: A Systematic Review of Reviews, 11 PLOS ONE, Sept. 8, 2016, at 9. 
 364. NESTLE, supra note 44, at 182; White & Bero, supra note 135, at 130. 
 365. See supra note 323. 
 366. MICHAELS, supra note 135, at 233–34. 
 367. See, e.g., Daylian M. Cain, George Loewenstein & Don A. Moore, The Dirt on 
Coming Clean: Perverse Effects of Disclosing Conflicts of Interest, 34 J. LEGAL STUD. 1, 17 
(2005). 
 368. Id. at 22. 
 369. See id. at 4; Daylian M. Cain, George Loewenstein & Don A. Moore, Coming Clean 
but Playing Dirtier: The Shortcomings of Disclosure as a Solution to Conflicts of Interest, 
in CONFLICTS OF INTEREST: CHALLENGES AND SOLUTIONS IN BUSINESS, LAW, MEDICINE, AND PUBLIC 

POLICY 104, 115–16 (Don A. Moore, Daylian M. Cain, George Loewenstein, & Max H. 
Bazerman eds., 2005) (explaining that strategic exaggeration occurs when advisors 
further skew their advice to counteract the discounted effect disclosure has on their 
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Nevertheless, it may help to identify corporate propaganda as such. 
The tobacco and food-and-beverage industries’ efforts to hide their 
links to disinformation reinforce the commonsense notion that the 
public will be more persuaded by propaganda appearing to come from 
unbiased sources.370 Additionally, even if disclosure requirements do 
not help reduce the persuasiveness of corporate disinformation, they 
may deter some of it in the first place. For example, Coca-Cola shut 
down the Global Energy Balance Network once it was exposed as a 
front group, in part because of the blowback that followed 
disclosure.371 

The second problem with this disclosure regime is that it may be 
unconstitutional. Indeed, courts may see disclosure requirements’ 
deterrent effect as impermissibly “chilling” speech.372 The Supreme 
Court has said that from a First Amendment perspective, compelling 
speech is worse than prohibiting it.373 Accordingly, the Court has 
invalidated several disclosure requirements.374 For example, in Riley 
one of the charitable solicitation cases discussed above, the Court 
struck down a statute requiring professional fundraisers to disclose 
the average percentage of contributions that went to the charity rather 
than to fundraisers.375 Other examples are the Supreme Court’s 
invalidation of laws requiring that petitioners wear ID badges and that 

 
advice); Lisa A. Bero, Accepting Commercial Sponsorship, 319 BRIT. MED. J. 653, 653–54 
(1999). 
 370. See supra Sections I.A–B. 
 371. MICHAELS, supra note 135, at 205; cf. WINKLER, supra note 101, at 372 
(explaining that, in the context of political donations, “nondisclosure is always 
preferred” because businesses do not want to risk offending customers or clients). 
 372. See, e.g., supra note 233 and accompanying text; infra note 377 and 
accompanying text. 
 373. Janus v. Am. Fed’n of State, Cnty., & Mun. Emps., Council 31, 138 S. Ct. 2448, 
2464 (2018). 
 374. See, e.g., Nat’l Inst. of Fam. & Life Advocs. v. Becerra, 138 S. Ct. 2361, 2372 
(2018) (invalidating requirement that crisis pregnancy centers disclose information 
about the availability of abortions, in part because abortions were “anything but an 
‘uncontroversial’ topic”). 
 375. Riley v. Nat’l Fed’n of the Blind of N.C., Inc., 487 U.S. 781, 795–801 (1988). In 
Riley, the Court explained that the First Amendment prohibits “prophylactic rule[s] of 
compelled speech.” Id. at 798. The Court reached this decision even though it listed 
disclosure requirements as a constitutionally permissible alternative to the 
prophylactic restraint on fraud it invalidated in Schaumburg. See Vill. of Schaumburg v. 
Citizens for a Better Env’t, 444 U.S. 620, 637–38 (1980). 
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campaign literature disclose its author.376 These “ban[s] on anonymous 
speech” were unconstitutional because, by forcing speakers to reveal 
their identities while delivering their messages, the disclosure 
requirements chilled speech.377 Courts could likewise invalidate any 
requirement that scientific researchers disclose their funders’ 
identities as an unconstitutional “ban on anonymous speech.”378 

b. Health Warnings 

About ten years after the tobacco industry’s disinformation 
campaign came crashing down, Congress passed The Family Smoking 
Prevention and Tobacco Control Act of 2009 (the “Act”)379 which 
empowers the Food and Drug Administration (FDA) to regulate the 
tobacco industry and bans certain advertisements, like marketing to 
minors.380 The Act also requires (1) disclosure of ingredients on 
packaging and (2) health warnings, accompanied by graphic images 

 
 376. Buckley v. Am. Const. L. Found., Inc., 525 U.S. 182, 200 (1999) (ID badges); 
McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 342 (1995) (campaign literature); 
Talley v. California, 362 U.S. 60, 64 (1960) (campaign literature). Note also, in the cases 
where the Supreme Court upheld disclosure requirements, the disclosures were 
tethered closely to advocacy, contributions, or lobbying for or against specific 
politicians. See Citizens Union v. Att’y Gen., 408 F. Supp. 3d 478, 497–501 (S.D.N.Y. 
2019) (detailing Supreme Court cases upholding various disclosure provisions under 
the Bipartisan Campaign Reform Act, the Federal Election Campaign Act, and the 
Federal Regulation of Lobbying Act). 
 377. Buckley, 525 U.S. at 199; see also Ams. for Prosperity Found. v. Bonta, 141 S. Ct. 
2373, 2388–89 (2021) (holding facially unconstitutional a California law requiring that 
charitable organizations disclose the identities of their major donors to the State, not 
the public, because that risked chilling donations and thus violated members’ right of 
association); McIntyre, 514 U.S. at 341–42 (“The decision in favor of anonymity may be 
motivated by fear of economic or official retaliation, by concern about social ostracism, 
or merely by a desire to preserve as much of one’s privacy as possible.”); Brown v. 
Socialist Workers ‘74 Campaign Comm., 459 U.S. 87, 97–98 (1982) (invalidating statute 
requiring disclosure of campaign contributors where the “public enmity attending 
publicity” might deter contributions); NAACP v. Alabama ex rel. Patterson, 357 U.S. 
449, 466 (1958) (holding that mandatory disclosure of organization’s membership 
violated members’ right of association). 
 378. Buckley, 525 U.S. at 199; see McIntyre, 514 U.S. at 342 (applying this rule to 
traditional speech “in the field of literary endeavor”); Citizens Union, 408 F. Supp. 3d at 
506–08 (applying this rule to spending supporting political speech). 
 379. Family Smoking Prevention and Tobacco Control Act, Pub. L. No. 111–31, 123 
Stat. 1776 (2009). 
 380. Id. §§ 2–3. 
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depicting cigarettes’ negative health effects, on packaging and 
advertising.381  

When legalizing marijuana, legislatures should enact a similar 
version of the Act.382 Unfortunately, although disclosure of the 
ingredients and dosing in cannabis products will be helpful and 
uncontroversial,383 the health-warnings component will not effectively 
dispel negative corporate disinformation in the short or medium 
term.384 

As discussed above, scientists know relatively little about 
marijuana’s health effects.385 That is what creates the opportunity for a 
consolidated cannabis industry to wage a disinformation campaign.386 
This disinformation will delay the development of cannabis science 
and the popular understanding of it.387 In turn, these delays will slow 
both regulators’ willingness to implement warning labels and courts’ 
willingness to uphold them.388 

The Supreme Court has explained that warning labels and other 
compelled commercial speech are permissible if they are reasonably 
related to a state interest and require the inclusion of “purely factual 
and uncontroversial information.”389 This is the Zauderer standard.390 
Under it, mandatory health warnings would be vulnerable to a 
consolidated cannabis industry’s argument that they do not compel the 
inclusion of “purely factual and uncontroversial information.”391 After 
all, the very point of the industry’s disinformation will be to create 

 
 381. Id. §§ 101, 123, 201, 904. 
 382. See supra note 323. 
 383. See U.S. DEP’T OF HEALTH AND HUM. SERVS., FDA, A FOOD LABELING GUIDE: GUIDANCE 

FOR INDUSTRY 17–24 (2013), https://www.fda.gov/media/81606/download 
[https://perma.cc/T2PV-4377] [hereinafter FDA LABELING GUIDE]. 
 384. Infra notes 385–396 and accompanying text. 
 385. Supra Introduction, Section I.C. 
 386. Supra Introduction, Section I.C. 
 387. Supra Introduction, Section I.C. 
 388. Infra notes 390–396 and accompanying text. 
 389. Zauderer v. Off. of Disciplinary Couns. of Sup. Ct. of Ohio, 471 U.S. 626, 651 
(1985) (explaining that courts and scholars are split on whether the only permissible 
state interest is preventing consumer deception); see also Sarah C. Haan, The Post-
Truth First Amendment, 94 IND. L.J. 1351, 1375–88 (2019) (describing how lower 
courts have applied the Zauderer standard to an increasing scope of regulations 
mandating information disclosures). 
 390. See Milavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S. 229, 248–53 
(2010). 
 391. Zauderer, 471 U.S. at 651. 
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uncertainty and sow controversy about any health concerns, like 
addiction.392 

The tobacco industry did not have this argument in its arsenal when 
Congress passed the Act because the disclosure of internal industry 
documents estopped it from contesting the science about cigarettes’ 
negative health effects.393 Still, the tobacco industry successfully 
challenged FDA regulations requiring cigarette packages and 
advertising bear graphic images depicting smoking’s negative health 
consequences.394 In that case, the D.C. Circuit held that these 
regulations did not survive constitutional scrutiny under Zauderer 
framework, in part because the graphic images were not “purely 
factual and uncontroversial” disclosures.395 Several other industries 
have successfully employed this argument.396 

3. Restricting Industry Speech 
Three types of commercial speech restrictions could help fight a 

consolidated cannabis industry’s efforts to place disinformation on its 
packaging or advertising: agency preapproval, prophylactic rules, and 
ex post enforcement. 

 
 392. Supra Introduction, Section I.C. 
 393. See supra notes 247–253 and accompanying text. 
 394. R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d 1205, 1216–17, 1222 (D.C. Cir. 
2012), overruled by Am. Meat Inst. v. U.S. Dep’t of Agric., 760 F.3d 18 (D.C. Cir. 2014); 
see also Rabin, supra note 235, at 519 (stating that, by invalidating the graphic 
warnings, this case “dealt a serious blow to the FDA’s cornerstone informational 
initiative”). 
 395. R.J. Reynolds, 696 F.3d at 1216 (quoting Zauderer, 471 U.S. at 651). The court 
also found that the Zauderer standard did not apply because Congress had not shown 
that the graphic warnings were necessary to rebut a danger that cigarette packaging or 
advertisements would mislead consumers. See id. But see Disc. Tobacco City & Lottery, 
Inc. v. United States, 674 F.3d 509, 568–69 (6th Cir. 2012) (distinguishing the D.C. 
Circuit’s invalidation of the FDA’s graphic-warning regulations when affirming the 
constitutionality of the Act’s graphic-images requirement). 
 396. See, e.g., Nat’l Inst. of Fam. & Life Advocs. v. Becerra, 138 S. Ct. 2361, 2372 
(invalidating requirement that crisis pregnancy centers disclose information about the 
availability of abortions, in part because abortions were “anything but an 
‘uncontroversial’ topic”); Nat’l Ass’n of Mfrs. v. SEC, 800 F.3d 518, 520, 530 (D.C. Cir. 
2015) (invalidating requirement that securities issuers disclose use of “conflict 
minerals,” because it was not “factual and non-ideological . . . to tell consumers that its 
products are ethically tainted”); Int’l Dairy Foods Ass’n v. Amestoy, 92 F.3d 67, 74 (2d 
Cir. 1996) (invalidating mandatory disclosure of use of synthetic growth hormones). 
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a. Agency Preapproval 

The FDA, which regulates labeling on eighty percent of all food 
products, has a preapproval requirement for all “health claims” on food 
labels.397 These claims represent that the product reduces the risk of a 
disease or health condition.398 

The FDA authorizes health claims only when supported by 
“significant scientific agreement, among experts qualified by scientific 
training and experience to evaluate such claims.”399 This standard is 
difficult to meet, requiring “near-consensus in the scientific 
community,” and therefore, resulting in few authorized health 
claims.400 

The FDA also permits “qualified health claims” on food packages.401 
These claims must be supported by “credible scientific evidence,” a 
standard requiring something less than significant scientific 
agreement.402 The food label must also include a disclaimer identifying 
“limits to the level of scientific evidence to support the relationship.”403 

One problem with the preapproval process, according to food law 
scholar Diana Winters, is that it is heavily influenced by the food 
industry.404 

A problem specific to qualified health claims, which are by far the 
most widely used health claims, is that consumers have difficulty 

 
 397. Hilary G. Buttrick & Courtney Droms Hatch, Pomegranate Juice Can Do THAT? 
Navigating the Jurisdictional Landscape of Food Health Claim Regulation in a Post-POM 
Wonderful World, 49 IND. L. REV. 267, 272–73 (2016). The USDA’s regulation of claims 
made on meat, poultry, and egg labels accounts for the remaining twenty percent of 
food labels. Id. at 273 n.66. 
 398. See 21 C.F.R. §§ 101.9, 101.14, 101.70, 101.93 (2021); FDA LABELING GUIDE, 
supra note 383, at 80–84, 95–105. 
 399. 21 C.F.R. § 101.14. 
 400. Buttrick & Hatch, supra note 397, at 272. 
 401. FDA LABELING GUIDE, supra note 383, at 82. 
 402. Guidance for Industry: Evidence-Based Review System for the Scientific 
Evaluation of Health Claims, FDA (Jan. 2009), https://www.fda.gov/regulatory-
information/search-fda-guidance-documents/guidance-industry-evidence-based-
review-system-scientific-evaluation-health-claims [https://perma.cc/982G-KL4P]. 
 403. Id. at 11. 
 404. Diana R.H. Winters, The Magical Thinking of Food Labeling: The NLEA as a 
Failed Statute, 89 TUL. L. REV. 815, 841 (2015); cf. MICHAELS, supra note 174, at 160, 
239–40 (explaining that safety labels on prescription drugs are the subject of intense 
negotiations between the FDA and industry, resulting in safety labels that “are often 
incomplete and occasionally misleading”). 
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understanding them.405 Several studies have demonstrated this.406 
That is why the European Union has rejected them407 and why the FDA 
rejected them until the D.C. Circuit’s 1999 case Pearson v. Shalala.408 
Unlike compelled commercial speech, which courts assess under 
Zauderer,409 courts assess commercial speech restrictions using Central 
Hudson’s four-part analysis.410 

The Supreme Court’s “misleading” speech case law governs the first 
part of Central Hudson’s analysis and ostensibly authorizes restrictions 
limiting only false or misleading commercial speech.411 This case law 
burdens the government with showing that the speech is either 
“inherently misleading” or “potentially misleading”412 to the intended 
audience.413 The government may ban inherently misleading 

 
 405. Winters, supra note 404, at 841. 
 406. E.g., Conrad J. Choinière & Linda Verrill, Experimental Study of Qualified Health 
Claims: Consumer Inferences About Monounsaturated Fatty Acids from Olive Oil, EPA and 
DHA Omega-3 Fatty Acids, and Green Tea, FDA (Nov. 9, 2009), 
https://www.fda.gov/food/food-labeling-nutrition/experimental-study-qualified-
health-claims-consumer-inferences-about-monounsaturated-fatty-acids-4 
[https://perma.cc/P9GN-XFAM] (explaining schemes that convey qualified health 
claims are ineffective at conveying supporting scientific evidence); U.S. GOV’T 

ACCOUNTABILITY OFF., GAO-11-102, FOOD LABELING: FDA NEEDS TO REASSESS ITS APPROACH TO 

PROTECTING CONSUMERS FROM FALSE OR MISLEADING CLAIMS 16 (2011), 
https://www.gao.gov/products/gao-11-102 [https://perma.cc/A57P-6B6Z]; Brenda 
M. Derby & Alan S. Levy, Effects of Strength of Science Disclaimers on the 
Communication Impacts of Health Claims 34 (FDA, Working Paper No. 1, 2005). 
 407. Winters, supra note 404, at 841. 
 408. 164 F.3d 650, 655–60 (D.C. Cir 1999); see also, e.g., FDA LABELING GUIDE, supra 
note 383, at 82 (stating that FDA began considering qualified health claims because of 
“[p]ast court decisions”). Although Pearson addressed health claims on dietary 
supplements, the FDA applies its ruling to products. Guidance for Industry: Qualified 
Health Claims in the Labeling of Conventional Foods and Dietary Supplements; 
Availability, 67 Fed. Reg. 78,002, 78,002 (Dec. 20, 2002). 
 409. See supra note 390 and accompanying text. 
 410. Cent. Hudson Gas & Elec. Corp. v. Public Serv. Comm’n, 447 U.S. 557, 566 
(1980). 
 411. Carver, supra note 156, at 171–73. 
 412. See Ibanez v. Fla. Dep’t of Bus. & Pro. Regul., 512 U.S. 136, 142–46 (1994) 
(explaining and applying the two different constitutional standards that constrain 
governmental regulation of “inherently misleading” versus “potentially misleading” 
speech). 
 413. Edenfield v. Fane, 507 U.S. 761, 775 (1993) (invalidating ban where the 
audience was “sophisticated and experienced business executives”); Ohralik v. Ohio 
State Bar Ass’n., 436 U.S. 447, 465–66 (1978) (upholding ban where the audience was 
vulnerable accident victims). 
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commercial speech altogether, but it may not ban potentially 
misleading commercial speech unless it shows that the use of 
disclaimers or other less restrictive measures could not prevent 
deception.414 The government must make a substantial showing to 
support such a ban.415 

In Pearson, the D.C. Circuit found that the FDA did not meet that 
burden and thus could not ban the health claims at issue simply 
because they failed to meet the significant-scientific-agreement 
standard.416 The FDA had to consider whether a disclaimer could cure 
the health claims’ deceptiveness.417 Although the court allowed for the 
possibility of a different holding if the FDA could provide empirical 
evidence of case-specific consumer confusion,418 the FDA has not 
indicated an interest in doing so.419 Indeed, Pearson appears to have 
ushered in a more lax environment for all labeling claims.420 

This may be a result of the string of legal defeats the FDA suffered in 
the years after Pearson.421 Political scientist Robert Kagan and legal 
scholar John Coates have shown that litigation drains agency 
resources, morale, and reputation, causing regulators to reduce or 
delay their activity in an effort to avoid it.422 In other words, the threat 

 
 414. Bates v. State Bar of Ariz., 433 U.S. 350, 384, 387 n.1, 397, 402 (1977). 
 415. See Friedman v. Rogers, 440 U.S. 1, 12–18 (1979) (upholding ban on trade 
names in optometry because government put forth extensive evidence that 
optometrists had used them in misleading ways); Nicopure Labs, LLC v. FDA, 944 F.3d 
267, 284–87 (D.C. Cir. 2019) (affirming constitutionality—based on extensive findings 
about how addictive and harmful cigarettes are, how past consumers have been misled 
by even truthful statements in cigarette marketing, and how Congress considered and 
rejected less restrictive alternatives as inadequate—a FDA ban on marketing e-
cigarettes as safer than existing tobacco products until manufacturers show (1) 
scientific evidence for claim and (2) claim will not mislead consumers). 
 416. Pearson v. Shalala, 164 F.3d 650, 653–56, 659–60 (D.C. Cir. 1999). 
 417. Id. at 659. 
 418. See id. at 659–60; Fleminger, Inc. v. U.S. Dep’t of Health & Hum. Servs., 854 F. 
Supp. 2d 192, 217–18 (D. Conn. 2012); Whitaker v. Thompson, 248 F. Supp. 2d 1, 13 
(D.D.C. 2002). 
 419. Jennifer L. Pomeranz, A Comprehensive Strategy to Overhaul FDA Authority for 
Misleading Food Labels, 39 AM. J.L. & MED. 617, 624–25 (2013). 
 420. Id. at 625. 
 421. See infra notes 424–426 and accompanying text. 
 422. Coates, supra note 154, at 270; John C. Coates IV, Cost-Benefit Analysis of 
Financial Regulation: Case Studies and Implications, 124 YALE L.J. 882, 914–17 (2015); 
Robert A. Kagan, Adversarial Legalism and American Government, in THE NEW POLITICS OF 

PUBLIC POLICY 88, 89 (Marc K. Landy & Martin A. Levin eds., 1995); see also Taylor, supra 
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of constitutional invalidation has a chilling effect on regulations, 
pushing them further and further away from the ever-approaching 
constitutional line.423 For the FDA, the legal defeats include one district 
court interpreting Pearson to stand for the proposition that the agency 
can reject a health claim outright only where there is “little-to-no 
scientific evidence in support of the claim and where the government 
could prove that the public would still be deceived by the claim even 
with the use of accompanying disclaimers.”424 District courts have also 
invalidated: (1) FDA efforts to satisfy Pearson by modifying industry 
health claims425 and (2) FDA disclaimer language that “negates” the 
industry claim—for example, by stating that the FDA does not agree 
with it.426 FDA disclaimer language now merely attempts to convey the 
strength of scientific evidence supporting the health claim.427 

b. Prophylactic Rules 

Food companies’ “nutrient content claims”—like “healthy,” “natural,” 
“low fat,” or “high in fiber”—must comply with the FDA’s prophylactic 
definitions.428 For example, the term “healthy” may be used only on the 
labels of foods that have less than a threshold amount of fat and 
cholesterol and more than a threshold amount of nutrients.429 

These prophylactic rules have advantages. They can provide 
uniformity and clarity for both consumers and food companies,430 and, 
when compared to preapproval, they promote efficiency by avoiding 
review of thousands of labels.431 

 
note 318 (FDA’s deputy commissioner for foods indicating the agency’s 
discouragement). 
 423. See Roesler, supra note 251, at 503–05 (discussing evaluating commercial 
speech and potential First Amendment violations of regulations by applying the 
Central Hudson test). 
 424. Whitaker v. Thompson, 248 F. Supp. 2d 1, 13 (D.D.C. 2002). 
 425. All. for Nat. Health U.S. v. Sebelius, 714 F. Supp. 2d 48, 71 (D.D.C. 2010); All. for 
Nat. Health U.S. v. Sebelius, 786 F. Supp. 2d 1, 11–14 (D.D.C. 2011). 
 426. All. for Nat. Health, 714 F. Supp. 2d at 71; All. for Nat. Health, 786 F. Supp. 2d at 
14; Fleminger, Inc. v. U.S. Dep’t of Health & Hum. Servs., 854 F. Supp. 2d 192, 218 (D. 
Conn. 2012). 
 427. FDA LABELING GUIDE, supra note 383383, at 80–83. 
 428. 21 C.F.R. §§ 101.13(5), 101.54, 101.65; FDA LABELING GUIDE, supra note 383, at 
79, 94. 
 429. FDA LABELING GUIDE, supra note 383, at 79, 93–94. 
 430. Lisa Heinzerling, The Varieties and Limits of Transparency in U.S. Food Law, 70 
FOOD & DRUG L.J. 11, 13 (2015). 
 431. Id. at 13–15. 
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Prophylactic rules also have disadvantages. First, in the food context 
where at least ten federal agencies have regulatory responsibilities for 
ensuring the integrity of representations about food, "regulatory 
fragmentation" creates inconsistencies in the definitions of these 
terms, leading to consumer confusion.432 Second, some scholars argue 
that the FDA’s nutrient-content-claim regulations are too lax.433 One 
example is the definition of “healthy,” which has no disqualifying levels 
of trans-fat or added sugar,434 allowing cereal companies to create a 
“health-halo” around their sugary products.435 Another is the FDA’s 
refusal to define the term “natural,” which appears on a wide variety of 
processed-food labels, from potato chips to artificial sweeteners.436 
This may be a consequence of industry capture, which plagues the FDA, 
according to several commentators.437 

Another disadvantage of prophylactic rules is the threat of 
constitutional invalidation. In In re R.M.J.,438 the Supreme Court applied 
its misleading-speech doctrine to a Missouri state law that allowed 
lawyers to advertise their expertise in one or more of twenty-three 
listed practice areas, but did not allow them to deviate from the rule’s 
precise wording.439 Because Missouri could not argue that the 
defendant’s use of the term “real estate instead of property” was 
misleading, the Court held Missouri’s law unconstitutional as 
applied.440 Although there is no major case law applying this ruling to 
the FDA’s prophylactic definitions and standards, R.M.J.’s logic applies 

 
 432. Id. at 14, 20. 
 433. Pomeranz, supra note 419, at 623–24. 
 434. See 21 C.F.R. § 101.65(d)(2); FDA LABELING GUIDE, supra note 383, at 79. 
 435. NICOLE E. NEGOWETTI, FOOD LABELING LITIGATION: EXPOSING GAPS IN THE FDA’S 

RESOURCES AND REGULATORY AUTHORITY 6 (2014), https://www.brookings.edu/wp-
content/uploads/2016/06/Negowetti_Food-Labeling-Litigation.pdf 
[https://perma.cc/5KJJ-UMN4] (defining the “health halo” as the theory that people 
tend to overestimate the healthiness of food based on attributes of the food such as 
“organic,” “natural,” or contains “whole grains”). 
 436. Pomeranz, supra note 419, at 628. 
 437. E.g., Heinzerling, supra note 430, at 14, 20; see also, e.g., Letter from Audrae 
Erickson, Pres., Corn Refiners Ass’n, to Dockets Mgmt. Branch, Food & Drug Admin. 
(Nov. 14, 2006) (opposing, on behalf of producers of high fructose corn syrup, an FDA 
clarification of the term “natural”). 
 438. 455 U.S. 191 (1982). 
 439. Id. at 195, 199–207. 
 440. Id. at 205–07. 
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to nutrient content claims, and some scholars have argued that they 
are constitutionally problematic.441 

c. Ex post Enforcement 

i. FDA Enforcement 

When a food label fails to comport with FDA regulations—including 
health-claim preapproval, prophylactic nutrient-content-claim rules, 
and the overarching requirement that food packaging be “truthful and 
not misleading”—the agency may initiate enforcement proceedings for 
“misbranded” food.442 

Although commentators are critical of all three categories of the 
FDA’s food-label regulations, they are by far the most critical of FDA 
enforcement, which seldom amounts to more than a “Warning Letter” 
urging the food company to voluntarily correct its action, and often 
amounts to less.443 This is the case even though the FDA’s enforcement 
authority includes recall, seizure, injunction, administrative detention, 
civil money penalties, and criminal prosecution.444 The result is that, 
“while the law is mighty in theory, it is tame in fact.”445 

Scholars list several reasons for the FDA’s failure to enforce its food-
labeling regulations. Some argue that the FDA lacks sufficient 
enforcement authority to deter misleading claims, because the more 
severe penalties are limited to claims that, like missing allergen 
information, put consumers at immediate risk of severe injury or 
death.446 Relatedly, some scholars argue that FDA enforcement actions 
are unnecessarily costly and time consuming because, unlike the 
Federal Trade Commission (FTC), which may compel food companies 
to substantiate advertising claims with scientific support, the FDA 

 
 441. Gerald Masoudi & Christopher Pruitt, The Food & Drug Administration v. The 
First Amendment: A Survey of Recent FDA Enforcement, 21 HEALTH MATRIX 111, 138–39 
(2011). 
 442. 21 U.S.C. § 343(a); see Pomeranz, supra note 419, at 619. 
 443. See Pomeranz, supra note 419, at 619–20, 623; Buttrick & Hatch, supra note 
397, at 273; Ellen A. Black, Keep Out FDA: Food Manufacturers’ Ability to Effectively Self-
Regulate Front-of Package Food Labeling, 17 DEPAUL J. HEALTH CARE L. 1, 7 (2015); 
NEGOWETTI, supra note 435, at 3–4, 8; Heinzerling, supra note 430, at 15–16. 
 444. 21 U.S.C. §§ 333–36. 
 445. Heinzerling, supra note 430, at 21. 
 446. Buttrick & Hatch, supra note 397, at 273; NEGOWETTI, supra note 435, at 3–4. 
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must conduct its own research.447 Some commentators also emphasize 
that food companies exploit regulatory loopholes.448 

Most commentators agree that the number one factor hindering the 
FDA’s ability to effectively combat false and misleading food labels is 
its resource constraints.449 In addition to its task of regulating food 
labels, the FDA must regulate drugs, cosmetics, tobacco, and dietary 
supplements.450 This involves tens of thousands of companies and 
hundreds of thousands of products.451 The result is that the FDA is 
overworked and underfunded, and that misbranding claims are 
underenforced.452 

ii. FTC Enforcement 

The FTC, which regulates the advertising of food products,453 relies 
entirely on ex post enforcement.454 When the agency determines that 
material claims in advertisements or promotional materials are false, 
misleading, or unsubstantiated, it may bring an administrative 
enforcement action or file suit before a U.S. District Court.455 

The available remedies differ depending on the forum. In 
administrative actions, liability is limited to injunctive relief, usually in 
the form of an order to cease and desist from making false, misleading, 
or unsubstantiated claims.456 In addition, although the FTC generally 
does not have the authority to impose financial remedies, it may enter 
into administrative consent orders that require disgorgement.457 In 

 
 447. NEGOWETTI, supra note 435, at 22; Pomeranz, supra note 419, at 634. 
 448. See, e.g., Heinzerling, supra note 430, at 18; see also Winters, supra note 404, at 
837. 
 449. Buttrick & Hatch, supra note 397, at 268; Heinzerling, supra note 430, at 14–
18; Black, supra note 443, at 11–12; NEGOWETTI, supra note 435, at 2; Pomeranz, supra 
note 419, at 636–37; U.S. Gov’t Accountability Off., GAO-08-597, Food Labeling: FDA 
Needs to Better Leverage Resources, Improve Oversight, and Effectively Use Available 
Data to Help Consumers Select Healthy Foods (2008). 
 450. NEGOWETTI, supra note 435, at 2–3. 
 451. Heinzerling, supra note 430, at 15; Pomeranz, supra note 419, at 618. 
 452. Sources cited supra note 449. 
 453. See FTC-FDA Liaison Agreement, 4 Trade Reg. Rep. (CCH) ¶ 9851 (1971). 
 454. See 15 U.S.C. §§ 45(a)(1), 52, 55. 
 455. Id. § 45(m). 
 456. Anne V. Maher & Lesley Fair, The FTC’s Regulation of Advertising, 65 FOOD & 

DRUG L.J. 589, 614–16 (2010). 
   457.   Id. at 593. 
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district court, the FTC may seek preliminary and permanent 
injunctions, as well as financial remedies.458 

Although attorneys Anne Maher and Leslie Fair state that “much of 
the FTC’s consumer protection litigation is now conducted in federal 
court, rather than before ALJs,”459 that is not where the agency 
prosecuted POM Wonderful, LLC v. FTC.460 Indeed, some commentators 
argue that the famous POM Wonderful case is an outlier in the other 
direction: because the FTC does not have the resources to litigate every 
case so vigorously, the FTC, like the FDA, relies increasingly on 
voluntary compliance achieved through warning letters and consent 
orders.461 In the POM case, which helps to illustrate the limited 
deterrent of FTC enforcement actions, the agency contented itself with 
a cease-and-desist order.462 

From 2003 to 2010, POM’s advertisements and promotional 
materials made claims—based on shoddy science POM both funded 
and mischaracterized—that its pomegranate juices and extracts treat, 
prevent, or reduce the risk of heart disease, prostate cancer, and 
erectile dysfunction.463 For example, POM funded an erectile 
dysfunction study that evaluated results using two measures, one that 
is a “validated” measure, meaning that it has been shown to have 
statistical reliability, and one that is not.464 The validated measure did 
not show evidence of improved erectile function after patients drank 
pomegranate juice.465 The non-validated measure did, but even those 
results fell short of statistical significance.466 Nevertheless, POM 
publicized the study repeatedly from 2007 to 2010, touting the non-
validated findings online and in print ads without any mention of their 
shortcomings or of the unfavorable validated findings.467 POM even 
drafted the study’s press release in a way that suggested positive 
findings on the validated measure.468 

 
 458. Id. at 593 & n.34, 614–16. 
 459. Id. at 594. 
 460. 777 F.3d 478 (D.C. Cir. 2015). 
 461. Buttrick & Hatch, supra note 397, at 273. 
 462. POM, 777 F.3d at 484. 
 463. Id. at 484–88. 
 464. Id. at 487–88. 
 465. Id. 
 466. Id. 
 467. Id. 
 468. See id. at 488. 
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In 2010, the FTC filed an administrative complaint charging that 
POM and some of its managers made “false, misleading, and 
unsubstantiated representations.”469 After extensive administrative 
proceedings, the FTC ordered that defendants cease and desist from 
making claims about the health benefits of any food, drug, or dietary 
supplement unless the claims are non-misleading and supported by 
“competent and reliable scientific evidence that, when considered in 
light of the entire body of relevant and reliable scientific evidence, is 
sufficient to substantiate that the representation is true.”470 The FTC 
also imposed a heightened requirement for unqualified claims about 
the treatment or prevention of any disease, requiring that such claims 
be supported by at least two randomized, controlled, human clinical 
trials (RCTs).471 It did so based on the panel’s opinion that one RCT 
might be sufficient.472 

According to Coates, this shows that “regulatory agencies under 
Central Hudson face a strong risk that a court will be able to exploit any 
mismatch between the court’s (often uneducated or even ignorant) 
view of what is ‘necessary’ to accomplish the agency’s goals to strike 
down a regulation.”473 Even worse, Coates continues, such cases often 
rely on a “politically naïve (or disingenuous)” view that “agencies or 
legislatures can simply rewrite their regulations or statutes with 
minimal effort and delay, to bring them into line with the court’s 
view.”474 Coates finds this naïveté “hard to understand in an era of 
political logjams, ‘do nothing’ Congresses, and increasingly bitter and 
polarized politics, which make it more likely that the result of a court 
striking down a law is that it will stay struck.”475 

iii. Private Enforcement 

The government’s failure to adequately police health and nutrition 
claims on food and beverage labels and ads has pushed consumer 
advocacy groups to turn to the courts.476 There, they have had some 
successes, like the $4 million settlement with Kellogg based on its false 

 
 469. Id. 
 470. Id. at 488–89. 
 471. Id. at 489. 
 472. Id. at 502–05. 
 473. Coates, supra note 154, at 247. 
 474. Id. 
 475. Id. 
 476. NEGOWETTI, supra note 435, at 1, 7, 9. 
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advertising that Frosted Mini-Wheats improve children’s attentiveness, 
memory, and other cognitive functions.477 

Like agency enforcement actions, private enforcement actions have 
their limits. First, much of the private litigation has been unsuccessful 
because there is no private right of action to enforce federal deceptive 
labeling and advertising laws.478 Thus, consumers must bring actions 
against false advertising, unfair trade practices, consumer protection, 
fraud, and breach of warranty under state statutes.479 These cases 
frequently get bogged down in threshold litigation over preclusion, 
preemption, and primary jurisdiction.480 Second, even when successful, 
some cases settle for no monetary relief and limited injunctive relief, 
while paying off plaintiffs’ attorneys with ample fees.481 Relatedly, 
Negowetti argues that “regulation by litigation is a costly and slow 
process that is unlikely to affect widespread change.”482 

As a solution, several scholars have argued that Congress should 
create such a private right of action.483 Such a private right of action 
could be a useful supplement to federal enforcement.484 This situation 
currently exists for those with commercial interests, who may sue 
under the federal Lanham Act to recover the losses they suffered as a 
result of their competitors’ false or misleading labeling or 
advertising.485 Legislatures could give consumers a similar power to 
enforce federal truth-in-labeling and advertising laws. 

d. Administrative Restrictions on Cannabis Industry Speech 

Taking lessons from the FDA and FTC, legislators and regulators 
trying to prevent disinformation on cannabis labels and 

 
 477. See Dennis v. Kellogg Co., No. 09-CV-1786-L (WMc), 2013 WL 6055326 at *1 
(S.D. Cal. Nov. 14, 2013); see also NEGOWETTI, supra note 435, at 1, 7, 9. 
 478. Pomeranz, supra note 419, at 635. 
 479. Buttrick & Hatch, supra note 397, at 279; NEGOWETTI, supra note 435, at 10–11. 
 480. Buttrick & Hatch, supra note 397, at 268. 
 481. Heinzerling, supra note 430, at 23. 
 482. NEGOWETTI, supra note 435, at 23. 
 483. E.g., Heinzerling, supra note 430, at 23; Diane Hoffmann & Jack Schwartz, 
Stopping Deceptive Health Claims: The Need for a Private Right of Action Under Federal 
Law, 42 AM. J.L. & MED. 53, 80–82 (2016) (arguing that a federal law that grants a 
private right of action would correct abuses in the market for nutritional products). 
 484. Heinzerling, supra note 430, at 23. 
 485. 15 U.S.C. § 1117; see POM Wonderful LLC v. Coca-Cola Co., 573 U.S. 102, 120–
21 (2014) (holding that competitors can challenge food-and-beverage labels regulated 
by the FDCA under the Lanham Act). 
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advertisements can erect an administrative regime that has (1) 
prophylactic definitions and standards, (2) preapproval procedures for 
all other claims, (3) robust ex post enforcement, and (4) a private right 
of action as a backstop.486 Terms like “organic” and “low tar” could 
have prophylactic definitions while newer and more specific health-
related claims could go through the preapproval process—until the 
agency gains expertise and adds definitions.487 A growing list of 
definitions can help avoid repetitive preapproval proceedings, which 
will be a relatively slow and resource-intensive process for both the 
agency and the cannabis companies. But the preapproval process could 
remain available to cannabis companies seeking to use undefined 
terms or to reword pre-defined terms, thereby acting as a 
constitutional safety valve for the prophylactic rules.488  

If implemented correctly, legislators and regulators could avoid or 
mitigate some of the issues that plague the FDA and the FTC.489 First, 
they could solve the “regulatory fragmentation” problem by 
centralizing authority in a single agency.490 Second, they could 
authorize the agency to compel cannabis companies to substantiate 
labeling or advertising claims with scientific support and use severe 
penalties to deter corporate disinformation.491 Third, they could 
attempt to avoid resource constraints by earmarking a cannabis tax to 
agency funding.492 

Still, there are limits to these solutions. In theory, legislators and 
regulators can insulate the agency from industry capture and avoid any 
gaps in regulatory policy;493 in practice, big business has proven adept 
at influencing agency actions and exploiting regulatory loopholes.494 

 
 486. See supra Sections II.C.3.a–c. 
 487. See supra Sections II.C.3.a–b. 
 488. See supra notes 397–4403, 438–41. 
 489. See supra Sections II.C.3.a–c (discussing restricting industry speech through 
agency preapproval, prophylactic rules, and ex post enforcement). 
 490. See supra note 432 and accompanying text; supra note 323. 
 491. See supra notes 443–447 and accompanying text. 
 492. See supra notes 449–452 and accompanying text; see also Pomeranz, supra 
note 419, at 644–45; supra text accompanying notes 322–323, 354. 
 493. See, e.g., Rachel E. Barkow, Insulating Agencies: Avoiding Capture Through 
Institutional Design, 89 TEX. L. REV. 15, 42 (2010) (arguing that institutional design can 
mitigate industry capture; design features may include funding sources, personnel 
restrictions, regulatory policy among agencies, and other political tools). 
 494. See Winters, supra note 404, at 838–42 (discussing exploitable loopholes, the 
complexities of the current labeling regime, ineffective qualified disclaimers on labels, 
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Additionally, monitoring and enforcing advertising and labeling laws 
will remain expensive, even if the new enforcement agency remains 
adequately funded and is never overburdened.495 Judicial second-
guessing of agency decisions on First Amendment grounds will add to 
these costs, force the agency to accept qualified representations, and 
limit the agency’s ability to implement severe penalties ex post.496 

Finally, some forms of corporate propaganda precede these 
administrative solutions. Indeed, one purpose of marketable science, 
like POM’s, is to obtain scientific findings that the industry can tout on 
its labels and advertising.497 At best, prophylactic rules, preapproval 
requirements, and ex post enforcement can help to ensure that 
promotional claims accurately describe these studies and the 
surrounding body of science, but they cannot cure the preexisting 
skew.498 

III.    ADDRESSING CORPORATE DISINFORMATION INDIRECTLY 

The non-systemic measures Section II advocates amount to an 
expensive, incomplete, and inadequate patchwork. When applied to 
wealthy and sophisticated big businesses, like a consolidated cannabis 
industry, they are vulnerable to political and regulatory capture, 
constitutional invalidation, and corporate evasion. This shows that 

 
and exemptions of certain claims from FDA approval); supra notes 326341, 357, 404, 
437 and accompanying text; cf. MICHAELS, supra note 135, at 110–11 (explaining that 
pharmaceutical companies frequently exploit loopholes in the FDA’s regulation of 
prescription drug advertising). A related issue is the threat of preemption. Although 
the tobacco industry had an iron grip on Congress throughout its disinformation 
campaign, it had less influence over state and especially local governments. BRANDT, 
supra note 235, at 251–58, 273–74; Kline et al., supra note 359, at 645. So, the tobacco 
industry sought to invalidate local and state regulations in court, arguing that state or 
federal laws preempted them. Kline et al., supra note 359, at 644–45. This severely 
inhibited tobacco control efforts. Id. at 645–46 & nn.231–32. If federal or state 
regulators want to allow for stricter state or local regulations, they must remember to 
include anti-preemptive language. Id. 
 495. See, e.g., Winters, supra note 404, at 836 (arguing that the Nutrition Labeling 
and Education Act of 1990 was ineffective because it required substantial judicial 
resources to manage claims as well as significant FDA resources to monitor and 
enforce it). 
 496. See, e.g., Coates, supra note 154, at 273 (arguing that judicial ability to strike 
down agency requirements wastes agency resources). 
 497. See, e.g., MICHAEL MOSS, SALT, SUGAR, FAT: HOW THE FOOD GIANTS HOOKED US (2013) 
(surveying the junk food industry, including manipulative marketing strategies). 
 498. See supra notes 170–179 and accompanying text. 



2022] MISINFORMATION ABOUT MARIJUANA 2229 

 

corporate disinformation is an unavoidable cost of a system defined by 
a de-regulatory First Amendment and consolidated corporate power. 
But it is not unavoidable. Abandoning the corporate and commercial 
speech doctrines would help substantially, but it would not get at the 
root of the problem. A more complete solution, and a more realistic 
one, would be to pair the measures listed in Section II with measures 
designed to prevent the creation of a consolidated cannabis industry 
before it takes root. 

A.   Abandoning the Corporate and Commercial Speech Doctrines 

Abandoning the corporate and commercial speech doctrines would 
greatly help government efforts to address corporate propaganda. But 
it would not address the core issue: excessive private power. Such a 
solution would also carry the risk of government overreach and, in any 
case, it is unlikely in the short and medium term. 

The corporate and commercial speech doctrines make it more 
difficult for regulators to combat corporate disinformation. They force 
gaping holes into any regulatory response to corporate disinformation, 
foreclosing prophylactic measures, like a sequestration system for 
corporate science funding;499 immunizing biased, incomplete, but 
technically true propaganda from regulatory intervention;500 and 
opening every hard-fought regulatory victory to the possibility of 
constitutional invalidation.501 This constitutional litigation not only 
increases the cost of regulation and favors big business, which has the 
resources to litigate these issues effectively;502 it also deters regulators 
from pursuing solutions, like those discussed in Part II, that approach 
the constitutional line.503 In addition, the corporate speech cases 
protecting political spending, including Citizens United, make it easier 
for big business to shape legislative and regulatory outcomes.504 

Abandoning the corporate and commercial speech doctrines would 
re-empower government to address corporate disinformation, but it 
would not get at the root of the problem. As Section III.B will show, 

 
 499. Supra notes 135–137 and accompanying text. 
 500. Supra Section II.A.2 (discussing banning or burdening corporate propaganda 
as a legislative solution to corporate disinformation). 
 501. See supra Sections II.B.1, II.C. (discussing judicial and administrative solutions). 
 502. See supra notes 234–238, 258, 266–267, and accompanying text. 
 503. Supra notes 422–423 and accompanying text. 
 504. Supra notes 143–145 and accompanying text. 
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misinformation is just one cost of bigness and consolidation.505 The 
corporate and commercial speech doctrines are others.506 The power 
imbalance between big businesses and their adversaries creates 
skewed outcomes in many domains, including litigation, politics, 
science, journalism, and public opinion.507 There is then a feedback 
loop because the incremental capture of one institution makes it easier 
to further capture another.508 Without the First Amendment, 
regulators could better impede industry efforts to change the truth, 
making it harder and more expensive for industry to tilt outcomes in 
its favor. However, industry would still be able to use its financial 
might to misinform, just less easily.509 

In addition, abandoning the corporate and commercial-speech 
doctrines carries the risk of government overreach. One of the First 
Amendment’s core purposes is to protect against that very risk, 
because the Founders and the Court rightly understood that 
government is not always virtuous.510 Indeed, this Article discusses 
many examples in which the government has been a source of 
misinformation, from anti-cannabis disinformation to pro-alcohol 
propaganda.511 Yet, just as the First Amendment does not protect 
against corporate propaganda, it is does not protect against 
government propaganda.512 

The First Amendment protects against government censorship, and 
its solution to speech problems, in almost all cases, is more speech.513 
This Article shows how there can sometimes be too much speech, 
insofar as preexisting power imbalances allow one side of a debate to 

 
 505. Infra notes 544–555 and accompanying text. 
 506. Infra notes 544–555 and accompanying text. 
 507. Supra notes 295–302 and accompanying text. 
 508. See supra Part II (discussing inadequacy of legislative, judicial, and 
administrative solutions to corporate disinformation). 
 509. See Taylor, supra note 318. 
 510. David S. Yassky, Eras of the First Amendment, 91 COLUM. L. REV. 1699, 1700, 
1702 (1991). 
 511. See supra Introduction, Section II.C.1. 
 512. See supra Section II.C.1. 
 513. See, e.g., Genevieve Lakier, The First Amendment’s Real Lochner Problem, 87 U. 
CHI. L. REV. 1241, 1334 (2020) (comparing the Court’s contemporary, inclusive First 
Amendment approach to the Court’s Lochner-era commitment to laissez-faire 
economics). 
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crowd out the other.514 One possible solution is to pare back the First 
Amendment and allow the government to restore balance by 
burdening one side of the debate. But there is no guarantee that 
government will intervene on the right side. Accordingly, although 
many scholars have advocated abandoning the corporate and 
commercial-speech doctrines,515 others take the opposite view.516 

In any case, the Supreme Court has given every indication that it 
intends to make the corporate and commercial speech doctrines 
stronger, not weaker.517 Thus, the more effective, safer, and more 
realistic solution is to address the power imbalance that allows one 
side of a debate to crowd out the other. 

B.   Preventing Consolidation 

After a decade-long battle with the tobacco industry in the 1990s, 
former FDA Commissioner David Kessler reached the conclusion that 
the only way to effectively combat the industry’s disinformation was to 
break it up.518 Kessler saw that the industry could press its financial 
advantage at every turn, twisting not only the truth in its favor but also 
every attempt to regulate the industry or hold it accountable for its 
fraud.519 Although Kessler’s calls to dismantle the tobacco industry 

 
 514. See, e.g., supra Section II.A.2 (discussing corporate propaganda); cf. NAACP v. 
Hunt, 891 F.2d 1555, 1566 (11th Cir. 1990) (“[T]he government may not monopolize 
the ‘marketplace of ideas,’ thus drowning out private sources of speech.” (citing Red 
Lion Broad. Co. v. FCC, 395 U.S. 367, 390 (1969))); Warner Cable Commc’ns., Inc. v. City 
of Niceville, 911 F.2d 634, 638 (11th Cir. 1990) (“[T]he government may not speak so 
loudly as to make it impossible for other speakers to be heard by their audience;” in 
other words, “government speech [cannot] becom[e] so dominant as to ‘drown out’ the 
voice of private speakers.”). 
 515. E.g., PIETY, supra note 163, at 22 (arguing that commercial speech is broader 
than the Court has acknowledged to date); Robert Weisman, Commentary, Let the 
People Speak: The Case for a Constitutional Amendment to Remove Corporate Speech 
from the Ambit of the First Amendment, 83 TEMP. L. REV. 979, 1000–01 (2011) (arguing 
that a constitutional amendment to remove corporations from First Amendment 
protection is necessary because of deep and damaging consequences, as well as a weak 
jurisprudential basis, for such protection). 
 516. See, e.g., Lakier, supra note 513, at 1248 (proposing that limiting commercial 
speech perpetuates a misunderstanding of First Amendment). 
 517. Supra Section II.A.1 (discussing First Amendment “speech” by corporations). 
 518. KESSLER, supra note 276, at 388–93; see also Kleiman Testimony, supra note 124 
(advocating marijuana legalization but warning against the creation of a commercial 
cannabis industry). 
 519. KESSLER, supra note 276, at 388–93. 
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have gone unanswered, this failure stems in part from the industry’s 
use of its wealth and influence to protect its entitlement.520 A 
consolidated cannabis industry, by contrast, does not yet exist, giving 
policymakers a unique and time-sensitive opportunity to prevent its 
creation. 

This Part proceeds in three Sections. Section III.B.1 explains the 
current state of the cannabis industry and how the Dormant Commerce 
Clause is poised to promote bigness and consolidation. Section III.B.2 
explains why America’s current antitrust regime would allow for 
bigness and consolidation and why those factors would contribute to 
the threat of corporate disinformation. Section III.B.3 then proposes 
measures to prevent bigness and consolidation in the legal cannabis 
industry. 

1. State Protectionism and the Dormant Commerce Clause 
States have already taken several measures to prevent bigness and 

consolidation in the legal cannabis industry. For example, some states 
have capped the size of cannabis companies through licensing 
regulations.521 Many more have done so by burdening interstate 
commerce in cannabis.522 If and when Congress lifts the federal 
prohibition of cannabis, these laws will be deemed unconstitutional. 
Indeed, they may be unconstitutional already. 

The states that have legalized cannabis have taken two categories of 
measures that impede the creation of a national cannabis industry.523 
First, all states that have legalized cannabis have prohibited interstate 
sales of cannabis, thereby banning import and export.524 Second, most 
such states have limited the ability of nonresidents to own or operate 
cannabis businesses by making state residency a requirement for 
acquiring or holding a state-issued cannabis business license.525 

 
 520. See Lina Khan, The New Brandeis Movement: America’s Antimonopoly Debate, 9 
J. EUR. COMPETITION L. & PRAC. 131, 131 (2018) (“[P]rivate power can itself undermine 
and overwhelm public government.”); see also CAULKINS ET AL., supra note 11, at 56 
(speculating that the nascent marijuana industry could eventually imitate tobacco 
lobbying efforts). 
 521. Robert A. Mikos, Interstate Commerce in Cannabis, 101 B.U.L. REV. 857, 889 
(2021). 
 522. Id. at 862. 
 523. Id. 
 524. Id. 
 525. Id. 
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Some multistate operators have nevertheless arisen by creating 
several single-state subsidiary corporations,526 and they are growing 
bigger. For example, in July 2020, Curaleaf Holdings expanded its 
presence from eighteen to twenty-three states when it acquired 
Grassroots, another multistate operator.527 In addition, many big 
businesses, including those in the tobacco, beer, and pharmaceutical 
industries, have bought into the cannabis industry.528 Nevertheless, 
although consolidation, collusion, and barriers to entry are on the rise, 
today’s American cannabis industry is one defined more by its 
smallness and fragmentation than by its bigness and concentration.529 

If and when Congress lifts the federal prohibition of cannabis, the 
Dormant Commerce Clause will invalidate the state laws described 
above. The Dormant Commerce Clause “is a free trade principle 
implied by the Constitution’s express grant of authority to Congress to 
regulate commerce among the several states.”530 It prevents states 
from burdening interstate commerce.531 Accordingly, once it applies, 
state import/export bans and residency requirements will be 
unconstitutional.532 This will allow cannabis companies to consolidate 
freely across state lines.533 This will also likely cause a “race to the 
bottom,” in which states compete for a newly mobile cannabis industry 
by enacting increasingly business-friendly regulations.534 This is what 
happened with corporate law just before the turn of the Twentieth 
Century, when New Jersey initiated and Delaware won a race to the 

 
 526. Id. at 863. 
 527. Cassie Neiden, 10 Notable M&A Deals That Happened (and Didn’t) in 2020, 
CANNABIS BUS. TIMES (Dec. 14, 2020), https://www.cannabisbusinesstimes.com/ 
article/10-notable-mergers-acquisitions-2020 [https://perma.cc/LQW7-TQQR] 
(noting that Curaleaf became the largest cannabis company in the world, based on 
$1 billion reported annual revenue). 
 528. See supra notes 98–101 and accompanying text. 
 529. See Mikos, supra note 521, at 889; TITLE, supra note 33, at 4–5 (highlighting 
that a few companies have emerged as monopolistic despite strong limitations of state 
laws and a small number of companies participating in the market). 
 530. Scott Bloomberg & Robert A. Mikos, Legalization Without Disruption: Why 
Congress Should Let States Restrict Interstate Commerce in Marijuana, 49 PEPP. L. REV. 
839, 857 (2022). 
 531. Id. 
 532. Id. at 859. 
 533. Mikos, supra note 521, at 889. 
 534. Bloomberg & Mikos, supra note 530, at 844. 
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bottom that eviscerated the usefulness of corporate law in regulating 
corporations.535 

The conventional wisdom is that the Dormant Commerce Clause 
does not apply so long as the federal prohibition of cannabis prevails, 
but some scholars and cannabis companies are challenging that 
view.536 For example, out-of-state cannabis companies are currently 
pursuing legal challenges to the residency requirements imposed by 
Maine, Missouri, Oklahoma, and Washington.537 By the time Congress 
lifts the federal prohibition on cannabis, at the latest, congressional 
action will be necessary to prevent the American cannabis industry 
from consolidating into a small number of large, national firms. 

2. Antitrust and Incentives 
Bigness and consolidation in the cannabis industry would contribute 

substantially to the threat of corporate disinformation about cannabis 
science and U.S. antitrust laws are inadequate to prevent it. 

Today, the “consumer welfare principle,” as defined by low prices 
and high output, is the touchstone of American antitrust 
jurisprudence.538 This principle came out of the Chicago School in the 
1960s and ‘70s, developed by conservative legal luminaries including 
Robert Bork and Richard Posner.539 At the time, “economic 
structuralism” was the dominant antitrust philosophy in both the 
courts and the academy.540 That philosophy held that a market 
populated with many small- and medium-sized companies is more 
likely to be competitive than a market dominated by a very small 
number of large companies.541 Accordingly, courts approved antitrust 
enforcement actions, like blocking mergers, that they determined 
would lead to anticompetitive market structures.542 By the 1980s, the 

 
 535. WINKLER, supra note 101, at 168–70, 207 (citing William L. Cary, Federalism and 
Corporate Law: Reflections Upon Delaware, 83 YALE L.J. 663, 666 (1974)). 
 536. E.g., Mikos, supra note 521, at 863–65, 875–76, 884, 888. 
 537. Id. at 888. 
 538. E.g., Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?, 
45 J. CORP. L. 65, 66 (2019). 
 539. See Richard Posner, The Chicago School of Antitrust Analysis, 127 U. PENN. L. REV. 
925, 925 (1979). See generally ROBERT H. BORK, THE ANTITRUST PARADOX: A POLICY AT WAR 

WITH ITSELF (1978); Robert H. Bork, Legislative Intent and the Policy of the Sherman Act, 
9 J.L. & ECON. 7 (1966). 
 540. Lina M. Khan, Note, Amazon’s Antitrust Paradox, 126 YALE L.J. 710, 718 (2017). 
 541. Id. 
 542. Id. 
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Chicago School persuaded the Harvard School, the rest of the academy, 
and most importantly, the courts to abandon economic structuralism 
in favor of a view of antitrust law that prized efficiency above all.543 
This philosophy, centered around the consumer welfare principle, 
tolerates large firms and consolidated industries when there is an 
economic justification for them that could redound to the benefit of 
consumers in terms of price.544 

Economies of scale—i.e., the reduction in cost per unit as output 
increases—are an example of particular relevance to agricultural 
businesses like the cannabis industry.545 Several commentators have 
recognized that these economies will likely lead cannabis companies to 
consolidate and average firm size to grow because large, industrial 
farming and refining operations will manufacture cannabis and 
cannabis products more cheaply than will smaller operations.546 The 
firms can then pass savings on to consumers and thus avoid antitrust 
scrutiny. 

One cost of the cannabis industry consolidating into a handful of 
very large firms is that it will be better equipped to invest in 
disinformation. This is a result of both the firms’ bigness and the 
industry’s consolidation.547 

Political scientists have established that bigger firms tend to be more 
active and sophisticated in their political activity than smaller ones.548 

 
 543. See Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979) (quoting BORK, supra 
note 539, at 66) (“Congress designed the Sherman Act as a ‘consumer welfare 
prescription’”); Cont’l Television Inc. v. GTE Sylvania Inc., 433 U.S. 36, 67-69 (1977) 
(deciding an antitrust case pursuant to the Chicago School paradigm); Rebecca Haw 
Allensworth, The Influence of the Areeda-Hovenkamp Treatise in the Lower Courts and 
What It Means for Institutional Reform in Antitrust, 100 IOWA L. REV. 1919, 1925 (2015) 
(explaining how the Harvard School’s influential Areeda-Turner treatise “grafted 
economic thinking onto existing antitrust doctrine in a way that was both more 
moderate and more workable than the scholarly proposals offered by professors like 
Bork and Posner.”). 
 544. E.g., Hovenkamp, supra note 538, at 92. 
 545. See, e.g., CAULKINS ET AL., supra note 11, at 54. 
 546. E.g., id. at 55; Mikos, supra note 521, at 889. 
 547. See supra note 98 and accompanying text (distinguishing “bigness” from 
“economic concentration”). 
 548. See, e.g., DAVID VOGEL, FLUCTUATING FORTUNES: THE POLITICAL POWER OF BUSINESS IN 

AMERICA (1989); Wendy L. Hansen & Neil J. Mitchell, Disaggregating and Explaining 
Corporate Political Activity: Domestic and Foreign Corporations in National Politics, 94 
AM. POLI. SCI. REV. 891, 893 (2000); Amy J. Hillman, Determinants of Political Strategies 
in U.S. Multinationals, 42 BUS. & SOC’Y 455, 465 (2003); Martin B. Meznar & Douglas 
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Spending on non-essential items like politics and science requires a 
certain amount of amassed capital.549 That is why the corporate 
propaganda story so rarely involves small firms and so frequently 
highlights very large firms, like Philip Morris and Coca-Cola.550 Even 
little POM Wonderful is backed by billionaires.551 In economic terms, 
this conduct is called “rent seeking.”552 It involves transfers of wealth 
that are socially wasteful, because “one person’s gain is another’s loss, 
and the exercise of transferring wealth requires resources.”553 The 
analysis of rent seeking by big businesses tends to focus on corporate 
lobbying and campaign financing, but constitutional law scholar Adam 
Winkler explains in his 2018 book We the Corporations that “the 
pursuit of corporate constitutional rights [like the First Amendment 
right to corporate speech] may be understood as another illustration of 
the phenomenon.”554 Corporate disinformation is yet another. 

Political science, through a well-accepted concept known as interest 
group theory, also explains why a consolidated cannabis industry 
would invest more in disinformation, constitutional litigation, and 
regulatory and political capture than a fragmented industry.555 Large, 
diffusely interested groups are beset by coordination and collective-
action problems that prevent the investment of time and money 
necessary to accomplish things that would benefit them all. Their 
coordination problem is straightforward: it is difficult and expensive to 

 
Nigh, Buffer of Bridge? Environmental and Organizational Determinants of Public Affairs 
Activities in American Firms, 38 ACAD. MGMT. J. 975, 979 (1995); see also Khan, supra 
note 520, at 131 (“Brandeis and many of his contemporaries feared that concentration 
of economic power aids the concentration of political power, and that such private 
power can itself undermine and overwhelm public government.”). 
 549. See WINKLER, supra note 101, at 200. 
 550. See supra Parts I, II. 
 551. Chloe Sorvino, Billionaires Behind Pom Wonderful, Fiji Water Rename Company, 
FORBES (June 1, 2015, 9:01 AM), https://www.forbes.com/sites/chloesorvino/ 
2015/06/01/billionaires-behind-pom-wonderful-fiji-water-rename-
company/?sh=63e1e9d93eab [https://perma.cc/8N8Y-38HJ]. 
 552. See, e.g., Coates, supra note 154, at 271. 
 553. See, e.g., id. 
 554. WINKLER, supra note 101, at xxi (citing VOGEL, supra note 548); Hansen & 
Mitchell, supra note 548, at 893; Hillman, supra note 548, at 465; Meznar & Nigh, supra 
note 548, at 979. 
 555. See, e.g., Einer R. Elhauge, Does Interest Group Theory Justify More Intrusive 
Judicial Review?, 101 YALE L.J. 31, 35–44 (1991) (explaining that, “under interest group 
theory, all the participants in the political process act to further their self-interest”). 
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identify, communicate with, and organize the action of large groups, 
like thousands of small, single-state cannabis companies. 

The collective-action problem is subtler. It arises because each 
company gets the benefit of investments in disinformation dismissing 
the evidence of marijuana’s addictive potential, regardless of its 
individual contribution. Accordingly, most companies would rather 
“free ride” on the investments of others than make any contributions 
themselves. The smaller and more intensely interested the group, the 
smaller the coordination and collective-action problems.556 That is why 
the consolidation of power in the food-and-beverage industry and, 
especially, the tobacco industry allowed these companies to band 
together so successfully.557 It is also why the private speech of cigarette 
smokers or the public in general—two very large, diffusely interested 
groups—could not counter the tobacco or food-and-beverage 
industries’ disinformation campaigns.558 

A small group of antitrust scholars are attuned to this problem, 
especially in the context of lobbying and campaign financing. These 
scholars find their inspiration in Supreme Court Justice Louis Brandeis, 
who recognized over a hundred years ago the importance of strong 
antitrust laws and enforcement, as well as the inseparable relationship 
between private economic and political power.559 Today, the “Neo-
Brandesian” school of thought is challenging the Chicago School’s 
hegemony in antitrust scholarship.560 These scholars have argued that 
the historically high concentration of power in today’s economy is 
leading to, among other things, the increased capture of politicians and 

 
 556. See, e.g., id.; WU, supra note 94, at 56–58; Daniel E. Ho & Frederick Schauer, 
Testing the Marketplace of Ideas, 90 N.Y.U. L. REV. 1160 (2015). 
 557. Although the food-and-beverage industry involves many products and 
thousands of companies worldwide, it includes a much smaller number of mega 
companies, like Kraft, McDonalds, and Coca-Cola, that are able to organize based on the 
types of food or constituent ingredients they sell. Brownell & Warner, supra note 40, at 
259–60, 263–65, 283. The tobacco industry’s coordination is even easier because it has 
only one major product and just a handful of companies selling it. Luff, supra note 260, 
at 142–45, 148; Brownell & Warner, supra note 40, at 259–60, 263–65, 283; see also 
WU, supra note 94, at 56 (stating that the industry associations are the best example of 
“small, closely-knit groups with discrete interests around which they organize”). 
 558. See, e.g., WU, supra note 94, at 56. 
 559. Id. at 33. See generally LOUIS D. BRANDEIS, OTHER PEOPLE’S MONEY AND HOW BANKERS 

USE IT (1914); LOUIS D. BRANDEIS, BRANDEIS ON DEMOCRACY (Philippa Strum ed., 1995). 
 560. Hovenkamp, supra note 538, at 67. See generally BARRY C. LYNN, CORNERED: THE 

NEW MONOPOLY CAPITALISM AND THE ECONOMICS OF DESTRUCTION (2010) (a Neo-Brandesian 
critique of the prevailing antitrust regime). 
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regulators, resulting in low taxes and high subsidies for big 
businesses.561 This Article identifies another result: widespread, 
corporate-funded disinformation.562 As a solution, Neo-Brandesian 
scholars like Tim Wu and Lina Khan argue for a return to economic 
structuralism.563 In his 2018 book The Curse of Bigness, Wu sketches 
out a Neo-Brandesian agenda, including several specific measures that 
would make American antitrust laws more robust.564 For example, Wu 
proposes the resurrection of structural presumptions during merger 
review, such as a per se ban on mergers that reduce the number of 
firms competing in an industry to four.565 Khan adds that federal 
antitrust law is “just one tool in the antimonopoly toolbox.”566 Federal, 
state, and local governments have many competition policy levers, 
such as the Federal Reserve’s ability to promote competition in 
banking, and Neo-Brandesians seek to restore these tools to their full 
competition-promoting potential.567 

The disagreement between the Chicago School and the Neo-
Brandesians rests on a difference in values. Neo-Brandesians criticize 
mainstream antitrust scholars and current antitrust law for failing to 
weigh the political consequences of antitrust decisions, as well as the 
harms that accrue to non-consumer constituencies, such as workers 
and small businesses.568 In turn, mainstream antitrust scholars, like 
influential University of Pennsylvania law professor Herbert 
Hovenkamp, dismiss the Neo-Brandesian approach as unsophisticated 
because it does not proceed on the economic terms that have come to 
govern American antitrust law.569 Hovenkamp also mocks Neo-
Brandesian scholars for ignoring the benefits of low prices, stating that, 
sometimes the movement’s “protagonists write as if low prices are the 
evil to be avoided.”570 

 
 561. See WU, supra note 94, at 15, 18, 22–23, 55, 58; Lina M. Khan, The Separation of 
Platforms and Commerce, 119 COLUM. L. REV. 973, 1061–62 (2019); Khan, supra note 
540, at 740, 742, 796 n.432. 
 562. See, e.g., supra Sections I.A–C. 
 563. See, e.g., Khan, supra note 561, at 1061; WU, supra note 94, at 129, 137–39; 
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 564. See WU, supra note 94, at 128–32, 134, 136–39. 
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 568. See, e.g., id.; WU, supra note 94, at 55. 
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Interestingly, there is a compelling argument that low prices for 
cannabis are a bad thing. After all, for almost 100 years, cannabis 
policy has been singularly focused on reducing output and increasing 
prices.571 It is well established that increasing prices on cigarettes or 
alcohol, even modestly, causes a significant reduction in smoking or 
drinking.572 Indeed, one of the reasons why states levy specific taxes, 
called “sin” or “vice” taxes, on tobacco, alcohol, and cannabis is to 
promote public health by deterring consumption.573 Thus, by 
interfering with the economies of scale and other efficiencies that come 
with bigness and consolidation, policymakers may be able to offset the 
increases in both cannabis use disorder and overall cannabis 
consumption that generally follow legalization.574 

Decentralization may have another salutary benefit in the cannabis 
context: increasing access to cannabis markets by the disadvantaged 
racial minorities hurt most by prohibition.575 This is a result many 
states have explicitly tried to achieve when legalizing cannabis, though 
many have been unsuccessful.576 Decentralization would promote this 
outcome by reducing the barriers to entry, because less capital is 
necessary to open a successful cannabis business in a local or state 
market than a nationwide market.577 

3. Preventing Bigness and Consolidation 
Federal and state governments can take several measures to prevent 

bigness and consolidation in the legal cannabis industry. If paired with 

 
 571. See Jeffrey A. Miron & Jeffrey Zwiebel, The Economic Case Against Drug 
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the non-systemic measures identified in Section II, they would 
effectively address the threat of corporate disinformation about 
cannabis science, even if the corporate- and commercial-speech 
doctrines remain intact. 

At the very least, if Congress lifts the federal prohibition of cannabis, 
that legislation should suspend the Dormant Commerce Clause with 
respect to commerce in cannabis.578 This would allow states to 
maintain intrastate-only cannabis industries, thus limiting firms’ 
abilities to grow and the industry’s ability to consolidate.579 

Congress should go further. Although Congress’s legalization 
legislation could implement a cannabis-specific antitrust regime that 
takes a Neo-Brandesian approach,580 that approach may not be strong 
enough. 

Rather, Congress should itself ban interstate and international 
commerce in cannabis. To do so, Congress could learn from the current 
state laws to that effect.581 In other words, if and when Congress 
legalizes cannabis, that legislation should (1) ban cannabis sales across 
state or national lines, thereby prohibiting import and export and (2) 
implement residency requirements for ownership and operation of 
cannabis businesses.582 To prevent cannabis companies from evading 
these bans on interstate and international commerce by establishing 
corporate subsidiaries in multiple states or countries, Congress should 
ban corporate ownership of equity in cannabis companies.583 This 
would also prevent cannabis companies from becoming big business 
by virtue of their place in a broader conglomerate, including ones that 
include tobacco, beer, or pharmaceutical businesses.584 

Such federal legislation would allow states to implement similar 
laws to prevent the creation of large, intrastate cannabis corporations. 
This is especially important in large states like California, where the 
population and economic activity rivals that of many countries.585 In 

 
 578. See Bloomberg & Mikos, supra note 530, 843–45, 860. 
 579. See supra Section III.B.1. 
 580. See supra Section III.B.2. 
 581. See supra notes 523–525 and accompanying text. 
 582. See supra notes 523–525 and accompanying text. 
 583. See supra notes 526–528 and accompanying text. 
 584. See supra notes 526–528 and accompanying text. 
 585. Kieran Corcoran, California’s Economy Is Now the 5th-Biggest in the World, and 
Has Overtaken the United Kingdom, BUS. INSIDER (May 5, 2018, 7:09 AM), 

 



2022] MISINFORMATION ABOUT MARIJUANA 2241 

 

addition to state versions of the measures described above, states can, 
for example, use licensing requirements to cap the market share of any 
one cannabis company.586 In a recent report, drug-policy expert 
Shaleen Title advances several other proposals states can take to 
promote decentralization, including uncapping the total number of 
cannabis business licenses, lowering barriers to entry for new 
businesses, prohibiting vertical integration, and allowing individuals to 
grow their own cannabis for personal use.587 Any federal legalization 
legislation should ensure that federal law does not preempt or 
otherwise prohibit these measures.588 

If federal and state governments prevent the creation of a 
consolidated cannabis industry and implement the non-systemic 
measures listed in Part II, they will dispel the looming cloud of 
corporate-funded misinformation about marijuana. Although it is true 
that a highly decentralized cannabis industry might raise a whack-a-
mole problem,589 in which many small companies make false, 
misleading, or unfounded statements about cannabis and its health 
effects, regulators are better equipped to address this problem than a 
sophisticated and coordinated disinformation campaign. To the extent 
that small cannabis companies would make these statements, they 
would make them on advertising and packaging, rather than by 
funding scientists, creating front groups, or buying allies.590 The former 
strategies are not only cheaper, but also more directly tied to an 
individual company’s sales; thus, they are more worthwhile 
investments for smaller firms.591 They are also commercial speech, 
which is still subject to greater regulatory oversight and less First 
Amendment protection than is fully protected corporate speech.592 
Moreover, without investing in marketable science, capturing 
regulators, challenging regulations in court, or evading regulations in 
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the first place, false, misleading, or unsupported labeling and 
advertising is a more manageable problem.593 

If policymakers and regulators seek to prevent a consolidated 
cannabis industry from spreading disinformation about their product 
and its health effects, they must act quickly. The current pattern of 
cannabis legalization portends a consolidated commercial cannabis 
industry594 and, once the industry takes hold, it will use its wealth and 
sophistication to protect its entitlement.595 Indeed, although American 
cannabis markets still have relatively low market concentration, some 
big firms already deal in cannabis, and they are translating their 
economic might into political power through lobbying and campaign-
finance expenditures meant to encourage and shape legalization.596 If 
policymakers do not act quickly, the United States will continue down 
its path toward a consolidated cannabis industry and it will find itself 
in a cloud of misinformation about marijuana. 

CONCLUSION 

After more than fifty years of concerted corporate efforts to advance 
their interests in the public discourse and in every branch of 
government, a consolidated cannabis industry will have many 
powerful tools to draw upon: a propaganda infrastructure of lawyers, 
PR reps, and product-defense firms; allies for hire in politics and the 
agencies; and business-friendly courts wielding a novel First 
Amendment protection for corporate speech. In this environment, 
even the optimal responses to corporate disinformation are piecemeal 
and vulnerable to attack. Of course, optimal regulations are neither 
likely nor cost free. Ultimately, the widespread history and success of 
corporate disinformation about science indicates that it is an 
unavoidable cost of a consolidated cannabis industry. If policymakers 
want to successfully address the threat of corporate-funded 
misinformation about marijuana, they must prevent the creation of 
such an industry before it is too late. 
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